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I 


Historical  and  Legal  Background  of  the  Federal  Air 
Pollution  Permit  Program  under  the  Clean  Air  Act 
Amendments  of  1990 

A.  Legislative  History  of  the  Clean  Air  Act  Permit  Program 


The  Clean  Air  Act  Amendments  of  1990  imposed  the  requirement  for  a  comprehensive  set  of 
state  Air  Pollution  permit  programs  on  a  Nationwide  basis  for  the  first  time.  Prior  to  the  passage  of 
this  law,  there  were  about  thirty-five  state  permit  programs,  and  they  were  not  subject  to  Federal 
supervision/  During  the  debate  in  the  House  of  Representatives  it  was  stated  that  the  purpose  of  the 
permit  program  was  to  ^‘clarify  and  make  more  enforceable  a  source  s  pollution  control  itquirt/ments. 
Under  existing  laiv,  pollution  control  obligations  may  be  scattered  throughout  many  obscure  and 
ambiguous  state  and  federal  regulations.  . . .  It  is  much  easier  for  a  source  to  undei stand  its  obligations, 
and  for  the  state  to  enforce  them,  if  all  of  a  source’s  obligations  are  combined  into  one  permit. 
Congressman  Waxman  went  on  to  absence  that  this  program  would  enhance  the  accountability  of 
sources,  relieve  the  administrative  burden  of  the  several  states  under  the  ivatchflil  eye  of  the  Federal 
government.  In  addition,  the  Congress  wanted  to  encourage  public  involvement  in  the  process  so  that 
'^’interested  citizens  will  be  able  to  review  and  help  enforce  a  source  s  obligations  undei  the  Act. 

Sentiments  regarding  the  creation  of  the  permit  program  were  similar  in  the  Senate.  The 
permits  will  serve  the  ver}^  useful  flinction  of  gathering  and  reciting  in  one  place—the  permit  document 


^  136  Cong.  Rec.  H  2543  (daily  edition  of  May  23,  1 990)  (statement  of  Rep.  Waxman)  reprinted  in  Legislative  History^  of 
the  Clean  Air  Act  Amendments  of  1990,  at  2565  (1993) 

“  Jrl  136  Cong.  Rec.  H2544,  reprinted  in  Legislative  llistory  of  the  Clean  Air  Act  Amendments  of  1990,  at  2565  (1993). 

Id.  136  Cong.  Rec.  H2544.,  reprinted  in  Legislative  History  ot  the  Clean  Air  Act  Amendments  oi  1990,  at  256o  (199.i ). 

Id. 


Itself-  all  of  the  duties  imposed  by  the  Clean  Air  Act  upon  the  sou  rce  that  holds  the  penmt.  This 
would  clearly  be  an  improvement  over  the  present  system,  where  both  the  source  and  EPA  must  search 
through  numerous  provisions  of  State  implementation  plans  and  regulations  to  assemble  a  complete  list 
of  requirements  that  apply  to  any  particular  plant/’' 

The  Clean  Air  Act  Amendments  went  through  a  lengthy  debate  process  in  both  houses.  One  of 
the  important  provisions  of  the  act  that  was  added  in  by  amendment  troni  the  Hou  se  of  Representatives 
was  the  imposition  of  a  deadline  which  required  that  the  state  permit  programs  be  running  within  four 
3^ears  and  six  months  of  the  enactment  of  the  act.  In  addition,  the  law  created  a  staggcied  sj-stem  foi 
the  consideration  and  approval  of  pennits  at  the  state  level.  ‘1n  order  to  avoid  a  logjam  of  permit 
ajiplications,  we  have  added  to  S.  1 630  a  provision  that  would  allow  the  permitting  agencies  to 
established  a  phased  priority  system  for  the  submission  of  permits  over  a  period  of  2  1/2  years.  This 
process  would  begin  at  the  point  of  4  1/2  years  after  we  enact  this  legislation. 

From  this  desire  to  create  a  uniform  nationwide  pennitting  program  ivas  born  Subchapter  V  of 
the  Clean  Air  Act.'"^  The  Act  itself  establislied  the  procedures  for  the  creation  of  the  permit  program 
and  gave  broad  authority  to  the  EPA  administrator  to  establish  critena  for  the  minimum  requirements 
for  the  various  state  programs  that  would  have  to  meet  these  standards  established  by  Subchapter  V. 


136  Cong.  Rec.  S  205,  213,  (daily  eel  of  January'  24,  1990)  (statement  of  Sen.  Chaffee)  reprinted  in  Legislative  Histoiy 
of  the  Clean  Air  Act  i^unendnients  of  1990,  at  4858(  1 993). 

136  Cong.  Rec.  S  2030,  2106,  (daily  ed.  of  March  5,  1990)  (statement  of  Sen.  CJhaffee)  reprinted  in  Legislative  History^ 
of  the  Clean  Air  Act  Amendments  of  1990,  at  5194  (1993). 

136  Cong.  Rec.  S  2030,  2106,  (daily  ed.  of  March  5,  1990)  (statement  of  Sen.  Chaffee)  reprinted  in  Legislative  History^ 
of  the  Clean  Air  Act  iVmendments  of  1990,  at  5195  (1993). 

Clean  Air  Act  Amendments  ot‘  1990,  Pub.  L.  No.  101-549,  Title  V,  §§501-507,  104  Stat.  2635-2648  (1990)  codified  at 
42  U.S.C.A.  §§  7661-7661f  [Clean  Air  Act  (Q.\A)  §§501-507],  (1983-1995). 
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B.  Statutory  Requirements  under  Subchapter  V  of  the  Clean  Air  Act 

Section  501'’  of  the  Clean  Air  Act  is  the  definitional  section  of  Subchapter  V.  The  significant 
definitions  that  apply  to  Subchapter  V  include  an  “affected  source”  as  set  forth  in  Subchapter  IV  of  the 
Clean  Air  Act.''^  A  major  source  is  “any  stationary  source  (or  any  group  of  stationary  sources  located 
within  a  contiguous  area  and  under  common  control)  that  is  either  of  the  following: 

(A)  A  major  source  as  defined  in  section  7412  of  this  title. 

(B)  A  major  stationary  source  as  defined  in  section  7602  of  this  title  or  part  D  of  subchapter  I 
of  this  chapter.”” 

This  definition  of  a  major  source  includes  those  that  are  Hazardous  Air  Pollutants,  which  are 
“any  stationary  source  or  group  of  stationary'  sources  located  within  a  contiguous  area  under  common 
control  that  emits  or  has  the  potential  to  emit  considering  controls,  in  the  aggregate  10  tons  per  year  or 
more  of  any  hazardous  air  pollutant  or  25  tons  per  year  or  more  of  any  combination  of  hazardous  air 
pollutants.”*'  The  other  major  source  definition  is  set  forth  in  Section  302  of  the  C-lean  Air  Act.  This 
includes  any'  source  w'hich  “directly'  emits,  or  has  the  potential  to  emit,  one  hundred  tons  per  yeai  oi 
more  of  :my'  air  pollutant  (including  any  major  emitting  facility  or  source  of  fugitive  emissions  oi:  any 
such  pollutant,  as  determined  by  rule  of  the  Administrator).”*'* 

Section  5()2*-  mandates  the  creation  of  state  permit  programs.  It  prohibits  the  violation  of  any 
permit  after  the  approval  of  a  state  peimit  program  and  designates  the  sources  required  to  obtain  a 


■  CA.A.  §50;i,  42  U.S.C.A.  7661  (1983-1995).. 

CAA  §402(a),  42  U.S.C.A.  §7651a(l )  (1983-1995), 

"  CAA  §501(2),  42  U.S.C.A.  §7661a(2)  (1983-1995), 

“  CAA  §112(a)(r),  42  U.S.C.A.  §7412(a)(l)  (1983-1995), 
*-  CAA  §302(j),  42  U.S.C.A,  §7602Ci)  (1983-1995). 

CAA  §502,  42  U.S.C.A.  §7661a  (1983-1995), 
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permit.*'^  The  Administrator  of  the  Environmental  Protection  Agency  {hereafter  referred  to  as  the 
“Administrator”)  may  exempt  “one  or  more  source  categories  (in  whole  or  in  part)  from  the 
requirements  of  this  subsection  if  the  Administrator  finds  that  compliance  with  such  requirements  is 
impracticable,  infeasible,  or  unnecessarily  burdensome  on  such  categories,  except  that  the 
Administrator  may  not  exempt  any  major  source  from  such  requirements.”' ' 

Section  502(b)  requires  the  administrator  to  promulgate  regulations  which  set  forth  the 
minimum  requirements  for  a  valid  permit  program.'  The  elements  delineate  standards  for  permit 
applications.  These  standards  must  include  “a  standard  application  form  and  criteria  for  detemunmg 
in  a  timely  fashion  the  completeness  of  applications;”'®  and  “monitoring  and  reporting  requirements.”'’''^ 
In  addition,  the  statute  mandates  that  the  pennit  program  be  self  sufficient  and  sets  forth  an  elaborate 
scheme  for  fee  requirements  which  w'ould  cover  all  supervisory'  regulatory'  costs  for  the  permitted 
source.^'  The  program  establishes  a  minimum  presumptive  permit  fee  of  “$25  per  ton  of  each 
regulated  pollutant”^"  or  such  other  formula,  which  the  Administrator  “detennine[sl  adequately  reflects 
the  reasonable  costs  of  the  permit  program.”"^  The  Administrator  may'  collect  fees  in  accordance  w'ith 
the  statute  if  the  putative  state  program  does  not  collect  an  adequate  fee,  and  all  pennit  fees  collected 
by  a  program  must  be  used  to  support  the  program."'*  The  program  must  have  adequate  personnel  to 

CAA  §502(a),  42  U.S.C.A.  §7661a(a)  (1983-1995). 

‘‘M 

CAA  §502(b).  42  U.S.C.A.  §7661a(b)  (1983-1995). 

’^CAA  §502(b)(l),  42  U.S.C.A.  §7661a(b)(l)  (1983-1995). 

§502(b)(2),  42  U.S.C.A.  §7(S61a(b)(2)  ( 1983-1995). 

-'CAA  §502(b)(3)(A),  42  U.S.C.A.  §7661a(b)(3)(A)  (1983-1995). 

CAA  §502(b)(3)(B)(i),  42  U.S.C.A.  §7661a(b)(3)(B)(i)  ( 1 983-1995).  A  regulated  pollutant  is  defined  as: 

(1)  a  volatile  organic  compound;  (E)  each  pollutant  regulated  under  section  7411  or  7412  ot  this  title;  and  (El)  each 
pollutant  for  which  a  national  primaiy  ambient  air  quality  standard  has  been  promulgated  (except  that  carbon  monoxide 
shall  be  excluded  from  this  reference).” 

C.AA  §502{b)(3)(B)(ii),  42  U.S.C.A.  §7661a.(b)(3)(B)('ii)  (1983-1995) 

’-CAA  §502(b)(3)(B)(i),  42  U.S.C.A.  §7661a(b)(3)(B)(i)  (1983-1995). 

CAA  §502(b)(3)(C),  42  U.S.C.A.  §7661a(b)(3)(C)  ( 1 983-1 995), 
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execute  a  penuit  program.""  Elaborate  criteria  are  established  for  the  po^\elS  of  the  peimitting 
authority  with  respect  to  the  issuance,  terms,  and  enforcement  of  each  individual  penuit,  which  must 
include  the  ability  of  the  Administrator  to  veto  a  proposed  permit  if  the  Administrator  finds  a  denial  of 
a  pennit  is  necessary. 

The  administrator  must  ensure  that  the  program  has  procedures  for  expeditious  processing  of 
pennit  applications;"^  establislies  criteria  whereby  an  applicant  may  obtain  judicial  review  of 
applications  that  are  not  acted  upon,  or  are  denied allow  public  access  to  penults  and  required 
documentation;^^  allow  pemiitting  authorities  to  reopen  penuits  for  major  sources  that  have  terms  of 
more  than  three  years  for  changes  in  applicable  standards;  and,  Mow  for  minor  moditications  of 
permitted  facilities  which  do  not  increase  allowable  emissions,  as  long  as  there  has  been  a  minimum  of 
seven  days  notice  to  the  Administrator  and  the  pemiitting  authority  of  the  putative  change.^^^  It  is 


-  CAA  §502(bX4),  42  U.S.C.A.  §7661a(b)(4)  ( 1983-1995). 

The  minimum  elements  for  an  approvable  program  are  as  follows:  provides  tor  the  minimum  elements  to  include  the 
following  authority: 

f  A)  issue  permits  and  assure  compliance  by  all  sources  required  to  have  a  permit  under  this  title  with  each  applicable 
standard,  regulation  or  requirement  under  this  Act; 

(B)  issue  permits  for  a  fixed  terau  not  to  exceed  .5  years; 

to  assure  lhat  uiDon  issuance  or  renewal  permits  i:ncori>orate  emission  limitations  and  other  requirements  in  an  aj^plicable 
implementation  plan; 

(D)  terminate.,  modify,  or  revoke  and  reissue  penults  tor  cause; 

tE)  enforce  pennits,  pennit  fee  requirements,  and  the  requirement  to  obtain  a  permit,  including  authority  to  recovei  civil 
penalties  in  a  maximum  amount  of  not  less  than  $10,01)0  per  day  for  each  violation,  and  provide  appropriate  criminal 
penalties;  and 

(F)  assure  that  no  permit  will  be  issued  if  the  y\dministrator  objects  to  its  issuance  in  a  timely  manner  under  this 
subchapter. 

C.AyV  §5()2(b)(5)(A-F),  42  U.S.C.A,  §7661a(b)(5XA-F)  (1983-1995). 

-'CA/'.  §502(b)(6),  42  U.S.C.A.  §7661a(b)(6)  (1983-1995). 

CAA  §502(b)(7),  42  U,S,C..A.  §766 lai:b)(7)  (1983-1995). 

The  statute  requires  that  a  program  have: 

Authority,  and  reasonable  procedures  consistent  with  the  need  for  expeditious  action  by  the  peimitting  authority  on  permit 
applications  and  related  matters,  to  make  available  to  the  public  any  pennit  application,  compliance  plan,  pennit.  and 
monitoring  or  compliance  report  under  section  7661b(e)  of  this  title,  subject  to  the  provisions  ot  section  7414(  c)  of  this 
title. 

CAA  §502{b)(8),  42  U.S.C.A.  §7661a(b)(8)  (1983-1995). 

’^'CAA  §502(b)(9),42  U.S.C.A.  §7661a(b)(9)  (1983-1995), 
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possible  and  it  is  encouraged  that  there  be  an  issuance  of  one  permit  for  a  facility  with  multiple 
sources.'"'' 

Wliile  EPA  was  given  until  November  15,  1991  to  promulgate  the  regulations  required  b> 
Subchapter  V,""  the  states  were  required  to  submit  permit  programs  no  later  than  November  15,  1993''"’ 
to  the  Administrator.  The  submission  must  include  a  legal  opinion  from  the  state  attorney  general,  or 
other  legal  officer  for  interstate  or  local  programs,  that  the  program  has  ‘^adequate  authority  to  carry 
out  the  program.”-’^  EPA  has  one  year  after  receipt  of  the  program  to  approve,  disapprove,  or  execute 
some  combination  thereof  on  the  program  and  any  action  by  EPA  on  the  program  must  be  after  there 
has  been  an  oppoitimity  for  public  notice  and  comment  on  the  program."^  If  any  portion  of  the 
program  is  disapproved,  then  the  Governor  of  the  state  involved  has  180  days  to  resubmit  a  program 
which  adequately  addresses  EPA's  concerns." ' 

Section  502(d)(2)”  sets  forth  the  penalties  for  failure  to  submit  a  program,  or  in  the  alternative 
makes  the  changes  required  for  an  approvable  program."^  The  sanctions  which  must  be  executed  if  a 
state  which  to  comply  with  the  statute  include  the  denial  of  federal  highway  funds  or  projects,  and 


■"  CAA  §502(c),  42  U.S.C.A.  §766 la(c)  (1983-1995). 

CAA  §502(b),  42  U.S.C.A.  §7661a(b)  (1983-1995), 

Cj\j\  §502{d)(l),  42  U.S.C.A.  §7661a(d)(l)  (1983-1995). 

^^Id. 

^^Id 

■■’'CAA  §502(d)(2),  42  U.S.C.A.  §7661a(dX2)  (1983-1995). 

Ibe  follovdng  method  must  be  used  to  detennine  il  sanctions  mu.st  be  imposed. 

If  the  Governor  does  not  submit  a  program  as  required  under  paragraph  (1),  or  if  the  Administrator  disapproves  any  such 
program  submitted  by  the  Governor  under  paragraph  (1),  in  whole  or  in  part,  18  montlis  alter  the  date  required  for  such 
submittal  or  the  date  of  such  disapproval,  as  the  case  may  he,  the  Administrator  shall  apply  sanctions  under  sectioii 
7509(b)  of  this  title  in  tlie  same  manner  and  subject  to  the  same  deadlines  and  otlier  conditions  as  are  applicable  in  the 
case  of  a  determination,  disapproval,  or  finding  under  section  7509(a)  ol  this  title. 

C.AA  §502(d)(2)(B),  42  U.S.C.A.  §7661a(d)(2)(B)  (1983-1995) 

CAA  §179(b)(l),  42  U.S.C.A.  §7509(b)())  (1983-1995). 


6 


then  the  mandating  of  a  emissions  offset  for  new  or  modified  stationary  sources  of  at  least  two  to  one  in 
the  non-complying  statef" ' 

EPA  is  required  to  establish  its  own  program  in  a  state  wiiich  has  no  program  as  of  November 
15,  1995'"  EPA  has  the  authority  to  suspend  issuance  of  Federal  permits  in  a  jurisdiction  if  a  state 
program  is  subsequently  approved  by  the  Administrator.'^^  The  Administrator  may  approve  a  partial 
program/'^  known  as  a  “source  categoiy  limited  (SCL)”  program,  but  the  partial  program,  to  meet 
minimum  standards,  must  regulate  sources  of  hazardous  air  pollutants  under  Section  112^  and 
regulated  sources  under  Subchapter  IV,  the  acid  deposition  control  provisions  A  partial  program 
approval  does  not  relieve  a  state  of  its  obligation  to  submit  a  complete  program,  nor  does  it  preclude 
the  implementation  of  sanctions  for  failure  to  have  a  fully  approved  program  in  place.  The 
administrator  may  grant  interim  approval  of  a  program  for  a  period  of  up  to  tvi'o  years,  and  this  inteiim 
approval  status  is  not  renewable.'’’  The  Administrator  may  revoke  the  authonty'  of  a  state  to  enforce  a 
program  if  a  determination  is  made  “that  a  permitting  authority  is  not  adequately  administering  and 
enforcing  a  program,  or  portion  thereof,  in  accordance  w'ith  the  requirements  of  this  subchapter.  A 

•"'CAA  §179(b)(2),42  U.S.C.A.  §7509(;b)(2)(  1983- 1995). 

C/U  §.502(d)(2)(C)(3),  42  U.S.C.A.  §7661a(dX2)(C)(3)  (1983-1995) 

CAA  §502(e),  42  U.S.C.A.  §766]a(e)  (1983-1995). 

CAA  §5()2(f),  42  U.S.C.A.  §766 la(f)  ( 1 983-1 995). 

CAA  §112,  42  U.S.C.A.  §7412  (1983-1995). 

CAy\  §§401-416, 42  U.S.C.A.  §§7651-7651o,  (1983-1995). 

CAt\  §502(0, 42  U.S.C.A.  §766 1  a(0  ( 1 983-1995). 

(g)  Interim  approval 

Il'a  program  (including  a  partial  peraiit  program)  submitted  under  this  subchapter  substantially  meets  the  requirements  ot 
this  subchapter  but  is  not  fullv  approvable,  the  Administrator  may  by  rule  grant  the  program  interim  approval.  In  the 
notice  of  final  rulemaking,  the  Administrator  shall  specify  the  changes  tliat  must  be  made  before  tlie  program  can  receive 
full  approval.  An  interim  approval  under  this  subsection  shall  expire  on  a  date  set  by  the  Administrator  not  later  than  _ 
years  after  such  approval,  and  may  not  be  renewed.  For  the  period  of  any  such  interim  approval,  the  provisions  ot 
subsection  (d)(2')  of  this  section,  and  the  obligation  of  the  Administrator  to  promulgate  a  program  under  thus  subchap  er  oi 
the  State  pursuant  to  subsection  (d)(3)  of  this  section,  shall  be  suspended.  Such  provisions  and  such  obligation  of  fire 
Administrator  shall  apply  after  the  expiration  of  such  interim  approval. 

CAA  §502(g),42  U.S.C.A.  §7661a(g)  (1983-1995). 

CAA  §502(i),  42  U.S.C.A.  §7661a(i)  (1983-1995), 
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proposal  to  siibstitute  a  Federal  program,  or  impose  sanctions  on  an  inadequate  state  program,  is 
subject  to  notice  and  comment  rule  making,  and  the  state  has  eighteen  months  after  notice  of  the 
deficiencies  to  correct  thcm,^*^ 

Section  503''^'  specifies  the  requirements  for  the  permit  applications  themselves.  A  covered 
source  must  have  a  permit  within  one  year  of  when  a  state,  local  or  federal  program  becomes  effective 
in  the  area  m  which  the  source  is  located.'^  Pennits  issued  to  sources  must  specify  compliance 
schedules  for  non-compliant  sources,  amiual  certifications  of  compliance  vcith  permit  requirements  and 
sources  are  required  to  report  deviations.'^  Persons  required  to  have  a  permit  must  submit  an 
application  within  a  year  of  the  effectiveness  of  a  program,  unless  otherwise  required  by  the  program 
itself,  and  a  compliance  plan  is  required  in  the  application,  if  that  is  appropriate.^^  Permitting 
authorities  are  given  up  to  eighteen  months  to  act  upon  completed  applications,  except  those  submitted 
in  the  first  year  of  a  program,  in  which  case,  a  prioritized  schedule  must  be  established  which  allows 
the  phase  in  of  the  program  over  a  three  year  period,  with  the  higher  priority  being  assigned  to 
constaiction  or  modification  applications.''^  Except  for  modification,  or  new  construction  pennits,  a 
source  is  in  compliance  with  the  statute  if  it  has  filed  a  complete  application  on  a  timely  basis  and  the 


Cj\j\  §503, 42  U.S.C.A.  766  lb  (1983-1995). 

CAA  §503(a),  42  U.S.C.A.  766Ib(a)  (1983-1995). 

(b)  Compliance  plan 

(1)  The  regulations  required  by  section  7661a(b)  of  this  title  shall  include  a  requirement  that  the  applicant  submit  with  the 
permit  application  a  compliance  plan  describing  how  the  source  will  comply  with  all  applicable  rec|uiremeuts  under  this 
chapter.  The  compliance  plan  shall  include  a  schedule  of  compliance,  and  a  schedule  under  wliicli  the  permittee  will 
submit  progress  reports  to  the  permitting  authority'  no  less  frequently  than  ever/  6  months. 

(2)  llie  regulations  shall  further  require  the  permittee  to  periodically  (but  no  less  frequently  than  annuall)')  certily  that  the 
facility  is  in  compliance  with  any  applicable  requirements  of  the  permit,  and  to  promptly  report  any  deviations  from  pemut 
requirements  to  the  pennittmg  authority. 

§503(b)(l-2),  42  U.S.C.A.  7661b(b)(l-2)  (1983-1995). 

CAA  §503(c),  42  U.S.C.A.  §7661b(c)  (1983-1995). 
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permitting  authority  has  not  acted  on  the  permit  application.^^  Tliis  exception  does  not  apply  if  the 
reason  for  the  delay  is  attributable  to  a  dereliction  on  the  part  of  the  source."-  Copies  of  permit 
applications  and  related  documentation  must  be  made  available  to  the  public,"'  but  the  source  may 
request  protection  of  trade  secrets  and  similar  infonnation  from  the  Administrator  in  accordance  with 
applicable  law,"^  Such  mfonnation  must  still  be  submitted  to  the  agency  under  a  separate  cover  for  a 

decision  as  to  whether  the  information  may  be  veitliheld  from  the  public.  ’ 

Section  504®''  regulates  the  conditions  of  permits  which  must  be  specified  with  respect  to 
emission  limitations,®’  and  monitoring  and  analysis  requirements.®-  Permits  must  specify  requirements 
with  respect  to  ‘'inspection,  entry,  monitoring,  compliance  certification,  and  reporting  requirements  to 
assure  compliance  with  the  peimit  tenns  and  conditions.” All  documentation  that  is  submitted  with 
regard  to  a  permit  must  be  certified  for  accuracy.®'^  A  general  pemiit  may  be  issued  to  a  facility  which 
has  numerous  similar  sources,'®"  and  there  is  a  provision  for  temporary  sources  to  obtain  permits  as 
well.®®  This  section  provides  for  the  creation  of  a  permit  “shield  which  creates  a  presumption  of 
compliance  ivith  the  statute  if  the  tenns  and  conditions  of  the  permit  are  adhered  to  by  the  permittee.®' 


CAA  §503(d),  42  U.S.C.A.  §7661b(d)  ( 1 983-1995). 

/(/. 

CAA  §503(e),  42  U.S.C.A.  §7661b(e)  (.1983-199.5). 

■’®CAA  §114(c),42  U.S.C.A.  §7414(c)  (1985-1995). 

’’  CAA  §503(e),  -42  U.S.C.A.  §7661b(e)  (198.3-1995). 

CAA  §504, 42  U.S.C.A.  §7661c  (1983-1995). 

CAA  §504(a),  42  U.S.C.A.  §7661c(a)  (1983-1995). 

CAA  §504(b),  42  U.S.C.A.  §7661c(b)  (1983-1995). 

'”CyU  §504(c), 42  U.S.C.A.  §7661c(c)(1983-1995). 

Id. 

CAA  §504(d),  42  U.S.C.A.  §7661c(d)  (1983-1995). 

“  CAA  §504(e),42  U.S.C.A.  §7(S61c(e)  (1983-1995). 

(f)  Permit  shield 

Compliance  with  a  permit  issued  in  accordance  with  this  subchapter  .shall  be  deemed  compliance  with  .section  7()(:da  of 
this  title.  Excejjt  a.s  otherwise  provided  by  the  Admini.strator  by  rale,  the  pennit  may  also  provide  that  compliance  with 
the  permit  shall  be  deemed  compliance  with  other  applicable  provisions  ot  this  chapter  that  relate  to  the  pennittee  it~ 
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Section  505  contains  the  notification  requirements  for  permitting  authorities/'^’  All  permitting 
authorities  must  provide  copies  of  each  permit  application,  proposed  permit  and  finally  issued  permits 
to  the  Administrator/"*^  and  to  contiguous  states  whose  air  quality  may  be  affected  by  the  permit  or  who 
are  within  50  miles  of  the  proposed  permitted  source/*^  This  provides  an  opportunity  to  make 
recommendations  to  the  pemiitting  authority  proposing  to  issue  the  permit.  If  a  pennitting  authority 
fails  to  accept  the  recommendations  of  the  bordering  state,  the  permitting  authority  “shall  notify  the 
State  submitting  the  recommendations  and  the  Administrator  in  writing  of  its  failure  to  accept  those 
recommendations  and  the  reasons  therefor.  The  Administrator  must  object  to  the  issuance  of  a 
permit  if  it  is  determined  that  the  pennit  does  not  comply  with  the  statute  or  with  an  applicable  state 
implementation  plan  .  Written  notice  of  objections  must  be  provided  to  the  applicant  and  the  permitting 
authority7“  Any  person  may  petition  the  Administrator  to  object  to  a  permit.  If  the  administiator 
elects  not  to  object  to  the  proposed  permit,  a  denial  of  a  request  to  object  is  judicially  reviewable  in 
accordance  with  other  provisions  of  the  Clean  Air  Act.  ^  If  the  Administrator  does  object  to  the 
proposed  pennit,  it  may  not  be  issued,  or  if  the  permit  has  already  been  issued,  the  pennit  must  then  be 


(Y)  the  permit  includes  the  applicable  requii'einents  of  such  provisions,  or 

('2  )  the  pennitting  authority  in  acting  on  the  pennit  application  makes  a  detennination  relating  to  the  permittee  that  such 
other  provisions  (which  shall  be  referred  to  in  such  deteiminalion)  are  not  applicable  and  the  permit  includes  the 
determination  or  a  concise  summary  thereof. 


NotJiing  in  the  preceding  sentence  shall  alter  or  affect  the  provisions  of  .section  7603  of  this  title,  including  the  authorily  ol 
the  Administrator  under  that  section. 

C.AA  §504(0(1-2),  42  U.S.C.A.  §7661c(0(l-2)  (1983-1995) 

CAA  §505,  42  U.S.C.A,  §7661d  (1983-1995). 

CAA  §505(a)(l ),  42  U.S.C.A.  §7661d(a)(  I )  (1983-1995). 

""  CAA  §505(a)(2).  42  U.S.C.A.  §7661d(a)(2)  (1983-1995). 

Cy\.\  §505(a)(2)(B),  -42  U.S.C.A,  §7661d{a)(2)(B)  (1983-1995), 

CAA  §505(b)(l),  42  U.S.C.A.  §7661d(b)(l)  (1983-1995). 

CAA  §5()5(b)(2),  42  U.S.C.A.  §7661d(b)(2)  (1983-1995). 

CAA  §307, 42  U.S.C.A.  §7607  (1983-1995). 
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modified  or  revoked  iti  accordance  with  the  objections  of  the  Administrator  .'^-''  The  permitting  authority 
has  ninety  days  to  issue  an  appropriately  modified  pennit,  or  the  Administrator  will  issue  a  Federal 
permit,  and  judicial  review  of  the  Administrator’s  action  may  not  occur  until  there  has  been  final  action 
by  the  Administrator.™  The  notification  and  objection  requirements  may  be  waived  by  the 
Administrator  for  all  sources  except  major  sources, and  the  Administrator  may  direct  a  permitting 
authority  to  revoke,  modify,  terminate  or  reissue  a  permit  for  cause,  and  if  the  permitting  authority  fails 
to  execute  the  action  as  directed,  the  Administrator  may  execute  the  appropriate  action  in  their  own 
capacity.’* 

The  provisions  of  Subchapter  V  authorize  states  to  have  more  stringent  permitting 
requirements  than  set  forth  \n  the  Federal  statute  and  require  permits  to  implement  the  acid  ram 
provisions  of  the  Clean  Air  Act.”  States  are  also  required  to  alter  their  implementation  plans  to 
provide  for  a  small  business  assistance  program  designed  to  share  teclmologies  that  will  enliance 
compliance  by  those  small  businesses  with  Subchapter  V.*’’ 

C.  Hazardous  Air  Pollutants  and  the  Permit  Program 

The  Clean  Air  Act  Amendments  of  1990  substantially  changed  and  expanded  the  provisions 
relating  to  the  regulation  of  hazardous  air  pollutants  under  Section  1 12  .*’  This  section  had  yet  anothei 
definition  of  a  “major  source,”*’  and  supplied  a  list  of  pollutants  that  were,  by  law,  hazardous.'  An 

CAA  §505{b)(3),42  U.S.C.A.  §7661d(b)(3)  (1983-1995). 

CAA  §505(c),  42  U.S.C.A.  §7661d(c)  (1983-1995). 

CAA  §505(d),  42  U.S.C.A.  §7661d(d)  ( 1 983-1995). 

''®CAA  §505(e),  42  U.S.C.A.  §7661d(e)  (1983-1995). 

CAA  §506, 42  U.S.C.A.  §7661e  (1983-1995). 

®  CAA  §507, 42  U.S.C.A.  §7661  r(l 983-1 995) 

CAA  §112,  42  U.S.C.A.  §7412  (198.3-1995). 

(1)  Major  source 

The  temi  "major  source"  means  any  stationary  source  or  group  of  .stationaiy’  sources  located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has  the  potential  to  emit  considering  controls,  in  the  aggregate,  10  tons  per  year  or 
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analysis  of  this  section  is  important  because  state  programs,  m  order  to  be  granted  even  partial 
approval,  must  have  as  part  of  their  pemiit  program  an  acceptable  portion  which  regulates  hazardous 
air  pollutants.*'^  The  Administrator  is  to  promulgate  emissions  standards  for  new  and  existing  sources. 
The  emissions  limitations  for  existing  sources  are  deten-nined  according  to  an  analysis  of  the  best 
perfomiing  sources  in  particular  categories  as  designated  by  the  administrator.*’ 

Another  section  that  is  of  critical  importance  to  the  establishment  of  state  permitting  programs 
would  be  that  of  Section  112(g).*®  The  statute  makes  separate  provisions  for  modifications  of 
regulated  sources  of  hazardous  air  pollutants.  A  modification  is  defined,  for  purposes  of  tliis  section 
as: 

(5)  Modification 

The  term  "modification"  means  any  physical  change  in,  or  change  in  the  method  of 
operation  of,  a  major  source  'which  increases  the  actual  emissions  of  any  hazardous  air 
pollutant  emitted  by  such  source  by  more  than  a  de  minimis  amount  or  which  results  in 
the  emission  of  any  hazardous  air  pollutant  not  previously  emitted  by  more  than  a  de 
minimis  amount.^’' 

The  term  “de  minimis”  is  not  otherwise  defined  in  the  act.  A  source  may  use  an  offset  to  never-the-less 
effect  a  change  in  one  operation  which  increases  the  emissions  of  a  hazardous  pollutant,  and  would 
otherwise  be  considered  a  “modification”  as  long  as  “such  increase  in  the  quantity  of  actual  emissions 
of  any  hazardous  air  pollutant  from  such  source  will  be  ofl'set  by  an  equal  or  greater  decrease  in  the 


more  of  any  hazardous  air  pollutant  or  25  tons  per  year  oi*  more  of  any  combination  oi  Iwardous  air  pollutants.  The 
Administrator  may  establish  a  lesser  quantity,  or  in  the  case  of  radionuclides  different  criteria,  for  a  major  source  than  that 
specified  in  the  previous  sentence,  on  the  basis  of  the  potency  of  the  air  pollutant,  persistence,  potential  foi 
bioaccumulation,  other  characteristics  of  the  air  pollutant,  or  other  relevant  factors. 

§112(a)(l),  42  U.S.C.A.  §7412(a)(l)  (1983-1995). 

OU  §1 12(b),  42  U.S.C.A.  §7412(b)  (198.3-1995). 

See  Si4pra  note  44,  and  accompanying,  text. 

^'CAA  §112(d)(3),  42  U.S.C.A.  §741 2(d)(3)  ( 1983-1 995). 

CAA  §112(g),  42  U.S.C.A.  §7412(g)  (1983-1995). 

CAA  §1 12(a)(5),  42  U.S.C.A.  §74i2{a)(5)  (1983-1995). 
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quantity  of  emissions  of  another  hazardous  air  pollutant  (or  pollutants)  from  such  source  which  is 
deemed  more  hazardous,  pursuant  to  guidance  issued  by  the  Administrator,”*’^  Persons  may  not  modify' 
existing  sources  unless  there  is  a  showing  that  the  “maximum  achievable  control  technology  (MACT) 
standard  for  this  category  is  met  after  the  effective  date  of  a  state  permit  program.**^  A  similar 
requirement  applies  for  new  and  reconstructed  sources.'* ' 

Tlie  minimum  requirements  for  a  state  program  are  found  in  Section  112(/).  Like  the 
requirements  for  publication  of  regulations  respecting  the  creation  of  state  pennitting  programs,  the 
Administrator  was  required  to  publish  “guidance”  in  developing  the  programs  required  under  this 
subsection.  As  with  the  Subchapter  V  regulations,  this  guidance  was  supposed  to  be  published  within 
one  year  of  November  15,  1990.'*"  Guidance  in  this  area  was  not  forthcoming  in  the  time  required  by 
Congress  and  has  had  a  major  impact  on  state  permit  programs. 


CAA  §1 12(g)(l)(yy),  42  U.S.C.A.  §7412(g)(lXA)  (1983-1995). 
CAA  §1 12{g)(2)(A).  42  U.S.C.A.  §74 12(g)(2)(A)  (1983-1995). 
■'''Cy\A  §1 12(g)(2)(B),  42  U.S.C.A.  §7412(g)(2)(B)  (1983-1995). 

Cy\A  §112(7),  42  U.S.C.A.  §7412(/)  (1983-1995). 

”  CyU  §ri2(/)(2),42  U.S.C..A.  §7412(7)(2)(1983-1995). 
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Federal  Regulations  which  implement  the  Clean  Air  Act 

Permit  Programs 

A.  Scope  of  the  Permit  Program  and  Application. 


Faced  with  the  staliitorily  mandated  deadline  of  November  15,  1991,^  to  promulgate 
regulations  which  implemented  Subchapter  V,  EPA  proposed  the  new  40  C.F.R.  Pait  70  on  May  10, 
1991 While  this  was  a  ftill  six  montlis  before  the  deadline  established  in  the  Clean  Air  Act,  a  final 
regulation  was  not  promulgated  b}^  EPA  until  July  21,  1992.^  This  removed  eight  months  of  valuable 
time  for  the  state  regulators  and,  more  importantly,  the  state  legislators  to  deal  with  the  changes 
required  in  state  regulatory  programs,  or  even  the  necessit)^  to  create  a  permit  program  where  none 
existed.  The  proposed  regulation  tracked  the  statute,  and  in  some  cases  expanded  upon  the  authoiity 
contained  in  tlie  statute  as  authorized  by  Congress  in  the  statute. 

Whon  establishing  the  permits  program,  EPA  looked  to  lessons  that  were  learned  in  the  Clean 
W/ater  Act"^  and  the  resulting  proposals  were  “modeled  on  NPDES  [National  Pollution  Discharge 
Elimination  System]  regulations  in  40  C.F.R.  parts  122,  123  and  124.  The  pioposed  regulation 
contained  a  definition  section  wdiich  is  notable  for  its  definition  of  an  applicable  requirement.  This 
proposed  definition  included  requirements  located  in  state  implementation  pla:ns;  preconstruction 
permits;  regulations  and  statutes  regulating  hazardous  air  pollutants;  acid  rain  provisions  of  the  Clean 


^  CA.^  §502(b),  42  U.S.C.A.  §7661a(b)  (1983-1995).  See  supra  part  I,  note  32,  and  accompanying  text. 

“  Operating  Permit  Program,  56  Fed.  Reg.  21,712  (1991)  (to  be  codified  at  40  C.F.R.  Part  70)  (proposed  May  10,  1991 ), 
■’  Operating  Peimit  Program,  40  C.F.R.  Part  70  ( i  994). 

33  U.S.C.A.  §§1251-1387  (1986-1995). 

^56Fed.  Reg.  21,713(1991). 
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Air  Act;  monitoring,  reporting,  and  certification  requirements  and  solid  waste  incineration,  among 
others.  °  This  definition  w^as  substantially  altered  in  the  final  regulation.' 

Tlie  definition  of  '‘'major  source’'  was  further  clarified,  and  this  expanded  definition  is 
important  in  determining  who  has  to  obtain  a  pennit  under  Subchapter  V  and  40  C.F.R.  Part  70. 


The  proposed  definition  of  a  requirement  provided  as  follo  ws: 

(g  )  Applicable  requirements  or  an  applicable  require:ment  of  the  Act  include  all  ol:  the  follo  wing  as  the}^  ‘'^pply  to  emissions 
units  in  a  part  70  source,  unless  the  context  of  the  regulation  requires  otherwise: 

(1)  Requirements  of  the  applicable  implementation  plan  approved  or  promulgated  by  EPA  under  title  I  ot  the  Act  that 
implement  the  relevant  requirements  of  the  Act,  including  any  revisions  to  that  plan,  in  part  of  this  chapter. 

(2  )  Terms  and  conditions  of  any  preconstruction  ]:iermits  issued  pursuant  to  title  I,  part  C  or  D  of  the  Act. 

( 3 )  Requirements  of  any  standard  and  any  other  requireme;ti1;s  promulgated  under  section  1 1 1  oi  the  Act. 

(4  )  Requirements  of  any  standard  promulgated  for  hazardous  air  pollutants  and  any  other  requirements  under  section  112 
of  the  Act. 

(5)  Recpiirements  of  the  acid  rain  program  under  title  IV  of  the  Act  and  parts  72  through  79  ot  this  chapter. 

('6 )  Any  monitoring,  reporting,  and  certification  requirements  established  pursuaut  to  section  504{bj  or  section  1 14(a)(y>j  ot 
the  Act. 

(7)  Standards  and  regulations  governing  solid  waste  incineration,  under  section  129  of  the  Act. 
f8 )  Standards  and  regulations  tor  co:tisumer  and  commercial  products,  under  section  183(e)  ol  the  Act. 

(9)  Standards  and  regulations  for  tank  vessels,  under  section  1 83(f  i  of  the  Act. 

riO)  Requirenients  of  the  program  to  control  air  pollution  from  Outer  Continental  Shelt  sources,  under  section  328  ot  the 
Act. 

(  1 1 )  Requirements  of  the  program  to  protect  stratospheric  ozone,  imder  title  yq  ot  the  Act. 

Operating  Pennit  Program,  56  Fed.  Reg.  21,712  at  21,768  (1991)  (to  be  codified  at  40  C.F.R.  §70.2(g)( Ml))  (proposed 
May  10,  1991). 

40  C.F.R.  §70.2  (1994).  See  infra  notes  8-19  and  accompanying  text. 

^  Idle  proposed  definition  of  a  requirement  provided  as  IblloAvs: 

(r)  Major  source  means  any  stationary  source  (or  an>'  group  of  stationary  sources  that  are  located  on  one  or  more 
contiguous  or  adiacent  properties,  and  are  under  common  control  of  the  same  person  or  persons  under  common  control) 
belonging  to  a  single  major  industrial  grouping  and  that  is  any  of  the  following: 

(1 )  A  :major  source  as  defined  in  section  1 12  of  the  Act  tor  the  following: 

( 1 )  For  pollutants  other  than  radionuclides.,  any  stationary  source  or  group  of  stationary  sources  located  within  a  contiguous 
area  and  under  common  control  that  emits  or  has  the  potential  to  emit,  in  the  aggregate,  lU  tons  per  year  (tpy )  or  more  ot 
any  hazardous  air  pollutant  which  has  been  listed  pursuant  to  section  1 12(b)  ot  the  Act,  25  tpy  or  more  of  any  combination 
of  such  hazardous  air  pollutants,  or  such  lesser  quantity  as  the  Administrator  may  establish  by  rule. 

(ii)  For  radionuclides,  such  term  shall  have  the  meaning  specitied  by  the  Administrator  by  rule. 

(2 )  A  niaior  stationary'  source  of  air  pollutants,  as  defined  in  section  302  ot  the  Act,  that  directly  emits  oi  has  the  potential 
to  emit,  100  tpy  or  more  of  any  air  ]pollut;ant  (including  any  major  source  of  fugitive  emissions  ot  any  such  pollutant,  as 
detennined  by  rule  by  the  Administrator).  The  fugitive  emissions  of  a  stationary  source  shall  not  be  considered  in 
detennining  whether  it  is  a  major  stationary  source  for  the  purposes  of  section  302(j )  of  the  Act,  unless  the  source  belongs 
to  one  of  the  follovrtng  categories  of  stationary  source: 

(i)  Coal  cleaning  plants  (with  thennal  dryers). 

(ii)  Kraft  pulp  mills. 

(iir)  Portland  cement  plants. 

(iv)  Primary'  zinc  smelters. 

(v)  lion  and  steel  mills. 
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(vi)  Primary  Eiliiminum  ore  rediiclion  plants. 

(vii)  Primary  copper  smelters. 

(viii)  Municipal  incinera.tors  capable  of  charging  more  IhEin  250  tons  of  refuse  per  day. 

(ix)  Plydrofluoric,  sult'uric,  or  nitric  Eicid  plants. 

(x)  Petroleum  refineries. 

(xi)  Lime  plants. 

(xii)  PhosphEite  rock  processing  plants. 

(xiii )  Coke  oven  batteries. 

(xiv)  Sulfur  recovery  plants. 

(xv)  Carbon  black  plants  (furnace  process), 

(xvi)  Primary  lead  smelters. 

(xvii)  Fuel  conversion  plant. 

(xviii)  Sintering  plants. 

(xix)  S^ecoiidaiy^  metal  production  plants. 

(xx)  Chemical  process  plants. 

ixxi)  Fossil-l'uel  boilers  (or  combination  thereof)  totaling  more  than  250  million  13ritish  thermal  units  per  hour  heat  input, 
(xxii )  Petroleum  storage  and  transfer  units  with  a  total  storage  capacity  exceeding  300,000  barrels. 

(xxiii)  Taconite  ore  processing  phints. 

(xxiv)  Cxlass  fiber  processing  plants. 

(xxv)  Ctiarcoai  ]?roduction  plants. 

(xxvi )  Fossil  fuehtlred  steam  electric  plants  of  more  than  250  million  British  thennal  units  per  hour  heat  input. 

(xxvii)  All  other  stationary  source  categories  regiihited  under  section  111  or  1 12  of  the  Act. 

(3 )  A  maior  stationar>'  source  as  detined  in  part;  D  of  title  I  ot  the  Act  including: 

(i  )  For  ozone  nonEittainment  areas,  sources  with  the  potential  to  emit  100  tons  or  more  per  year  of  volatile  organic 
Gonipoimds  or  oxides  of  nitrogen  in  areas  classified  as  "marginal"  or  "moderate,"  50  tons  or  more  per  )^eai  in  areas 
classified  as  "serious."  25  tons  or  more  per  year  in  areas  classified  as  "severe,"  and  10  tons  or  more  per  year  in  areas 
classified  as  "extreme;"  except  that  the  references  in  this  clause  to  100,  50,  25,  and  10  tons  per  year  of  nitrogen  oxides 
shall  not  apply  with,  respect  to  any  source  for  which  the  Administrator  has  mEide  a  finding,  under  section  I82(  t)  ( 1)  oi  (2j 
of  the  Act,  that  such  source  shall  not  be  subject  to  any  requirement  otherwise  applicable  to  such  source  under  section 
182(J0oftheAct. 

(ii)  For  o:?:one  transport:  regions  established  pursuant  to  section  184  of  the  Act,  sources  with  the  potential  to  emit  oO  tons  oi 
more  ]:ie:r  yeEir  of  volatile  organic  compounds. 

(iii)  For  carbon  monoxide  nonattainment  areas  (A)  dliat  are  classi;fied  as  "serious,"  and  (B)  In  which  stationaiy  souices 
contribute  signil:icantly  to  carbon  monoxide  levels  as  determined  under  niles  issued  by  the  Administrator,  sources  with  the 
potential  to  emit  50  tons  or  more  per  year  of  carbon  monoxide. 

(iv)  For  particuhite  matter  (PMio )  nonattainment  areas  classified  as  "serious,"  sources  with  the  potential  to  emit.  70  tons  or 
moi'e  per  year  of  PMio . 

A  stationEiiy'  source  or  group  of  stationaiy  sources  shall  be  considered  as  part  ot  a  single  industrial  grouping  if  all  of  the 
pollutant  emitting  activities  at  such  source  or  group  oi  sources  belong  to  the  Scinie  Major  Group  (i.e.,  which  have  all  the 
same  two-digit  code)  as  descril^ed  in  the  Standard  Industrial  Classification  Manual,  1972,  as  amended  by  the  1977 
Supplement  (U.S.  Govenmient  Printing  Office  stock  numbers  4101-0066  and  033-055-00176-0.  respectively). 
Notwithstanding  the  other  provisions  of  this  subsection,  tlie  activities  ot  any  vessel  shcill  not  be  considered  part  ot  a  majoi 
source. 
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Unlike  the  definition  of  an  “applicable  requirement,”  the  definition  of  a  major  source  did  not  undergo  a 
substantial  change  with  the  promulgation  of  the  final  regulation.'^  Another  definition  that  could  prove 
to  be  of  importance  would  be  to  include  “Indian  Tribes”  as  the  functional  equivalent  of  states  as 
designated  by  the  Administrator."^  The  final  definition  of  “state  did  not  explicitly  mention  Indian 
Tribes  as  states,  but  implicitly  included  them  as  the  functional  equivalent  if  the  Indian  Tiibe  became  a 
permitting  authority  in  its  own  right."  There  are  pending  regulations  dealing  with  Indian  Tribe  Aii 
Qiialitv  management  program, s  lhat  will  affect  how  the  states  can  conduct  business,  fhis  proposed 

regulation'"  will  be  discussed  later  in  this  paper.''’ 

The  program  is  applicable  to  all  major  sources  as  proposed  to  be  defined  in  4U  C.F.R.  Section 
70.2,  sources  subject  to  regulation  under  sections  1 1 1  and  1 12  of  the  Clean  Air  Act,  and  any  affected 
source  as  set  forth  in  the  Acid  Rain  Provisions  of  Subchapter  IV- A,'’'  but  it  also  exempted  a 
significant  number  of  sources."  For  non-attairanent  areas,  states  would  have  to  submit  an  inventoi'y  of 
non-rnajor  sources  which  could  emit  pollutants  or  precursor  pollutants  affecting  the  area  s  non- 
attainment  status  and  the  state  w'ould  have  to  demonstrate  that  the  state  could  comply  with  its 
implementation  plan."  The  final  regulation  eliminated  the  requirement  for  an  inventoi'y  of  sources  and 
requires  that  major  sources  or  other  regulated  sources  affected  by  Section  111  or  Section  112  of  the 
Clean  Air  Act  be  regulated  by  the  State  permitting  program. All  other  sources,  with  the  exception  of 

Operating  Pemiit  Program,  56  Fed.  Reg.  21,712  at  21,768-21,769  (1991)  (to  be  codified  at  40  C.F.R.  §7().2(rXl-3)) 
(proposed  May  10,  1991). 

■’  40  C.F.R.  §70.2  (1994). 

56  Fed.  Reg.  21,769-21 ,770  (1991)  (to  be  codified  at  40  C.F.R.  §70.2)  (proposed  May  10,  1991). 

“40  C.F.R.  §70.2,(1994). 

“  59  Fed.  Reg.  43,956  (1994). 

'■  See  infra  Part  VII. A. 

Sec  supra  part  I,  note  45  and  accompanying  text. 

56  Fed.  Reg.  21 ,770  (1991 )  (to  be  codified  at  40  C.F.R.  §70.3)  (proposed  May  10, 1991). 

56  Fed.  Reg.  2 1 ,770  (1 99 1 )  (to  be  codified  at  40  C.F.R.  §70.3(b)(2))  (proposed  May  10,1 991 ). 

“  lR]egiilates  the  following  sources:.(a)  Part  70  sources.  A  State  program  with  whole  or  partial  a|>proval  under  this  part 
must  provide  for  pennitting  of  at  least  the  following  sources: 
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solid  waste  incinerators  and  sources  subject  to  regulation  as  an  “affected  source  undei  the  acid  lain 
regulations  are  exempt  from  permitting  requirements."^  This  exemption,  in  theory,  is  only  supposed  to 
last  five  years.  EPA  felt  that  requiring  the  permitting  of  non-major  sources  would  be  extremely 
burdensome  for  the  state  permitting  authorities."’  Permanent  exemptions  have  been  granted  for  wood 
burning  stoves  and  the  regulation  of  some  asbestos  pollutants.^'’ 

B.  Requirements  for  State  Permitting  Program  Submittals 

The  proposed  40  C.F.Pc.  Section  70.4-'  set  forth  the  requirements  for  a  state  program  to  be 
approved.  These  included  submission  of  regulations  and  statutes  that  would  implement  the  pemut 
program,  and  a  legal  opinion  from  a  qualified  attorney  (the  state  Attorney  General,  or  the  functional 
equivalent  thereof  for  local  programs)  that  would  show-  how  the  state’s  laws  and  regulations  complied 
with  the  Clean  Air  Act  and  40  C.F.R.  Part  70.--  There  were  some  substantial  additions  in  the  final 


( 1 ')  Any  major  source; 

(2  )  Ativ  source,  including  an  area  source,  sulyect  to  a  standard,  limitation,  or  other  requirement  under  section  1 1 1  ot  the 
Act; 

(T)  source  including  an  area  source,  subject  to  a  standard  or  otlier  requirement  under  section  112  of  the  Act,  except 
that  a  source  is  not  required  to  obtain  a  pemiit  solely  because  it  is  subject  to  regulations  or  requirements  under  section 
1 12(r)  of  this  Act; 

(4)  Any  affected  source;  and 

1 5 )  Any  source  in  a  source  category  designated  by  the  Administrator  pursuant  to  this  section. 

40  C.F.R.  §70.5(a)(l-5)  (1994). 

'^40  C.F.R.  §70.3(c)(1994). 

57  Fed.  Reg.  32,261-32,263  (1992) 

40  C.F.R.  70.3(b)(4)(1994) 

56  Fed.  Reg.  21,770-21 ,773  (1991)  (to  be  codified  at  40  C.F.R.  §70.4)  (proposed  May  10,  1991). 

The  following  points  that  must  be  addressed  in  the  legal  opinion: 

(i)  Issue  permits  that  assure  compliance  with  each  applicable  standard,  regulation,  or  requirement  under  the  Act  by  all 
sources  required  to  have  a  part  70  permit. 

('ii)  Incorporate  appropriate  monitoring,  recordkeeping,  reporting,  and  compliance  certification  requirements  into  part  70 
permits. 

(iii)  Issue  penults  for  a  fixed  temi  of  5  years  in  the  case  of  permits  with  add  rain  provisions  and  issue  all  other  peimits  for 
a  period  not  to  exceed  5  years  except  for  pemnits  issued  for  solid  waste  mcineration  units  combusting  iminicipal  waste 
subject  to  section  129(e)  of  the  Act. 
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regulation  to  the  requirements  for  the  certification  by  the  Attomc}^  General  s  opinion.  These  changes 
added  requirements  that  there  be  an  ability  to  obtain  judicial  review  for  failure  to  act  by  a  permitting 
authority  within  ninet>'  days  of  an  application  for  a  permit,  renewal,  or  modification;  provide  this 
would  be  the  sole  opportunity'  for  seeking  judicial  review;  and,  ensure  that  the  state  or  local  agency  is 
not  used  to  alter  acid  rain  requirements.^'" 


(iv)  Issue  permits  for  solid  waste  incineration  units  combusting  municipal  waste  subject  to  section  129(e)  ot  the  Act  tor  a 
period  not  to  exceed  12  years  and  review  such  permits  no  less  than  every  5  years. 

(v)  Incorporate  into  pemiits  emission  limitations  and  all  other  applicable  requirements.,  conditions,  and  prohibitions  under 
the  Act,  including  those  in  an  applicable  implementation  plan. 

(vi)  Terminate,  modify,  or  revoke  and  reissue  pennits  for  cause. 

(vii'i  Enforce  pennits,  permit  fee  requirements,  and  the  requirement  to  obtain  a  permit,  as  specihed  in  §70.1 1  ot  this  part. 

( viii )  Make  available  to  the  public  any  permit  application,  compliance  plan,  permit,  and  monitoring  and  compliance  report 
under  section  5()3(e)  of  the  Act,  with  the  exception  of  that  information  entitled  to  confidential  treatment  pursuant  to 
section  li4(c)  ol'the  Act. 

(ix)  Not  issue  a  permit  for  the  puiposes  of  part  70  if  the  Administrator  timely  objects  to  its  issuance  pursuant  to  §70.8(c) 
of  this  part. 

(x)  Provide  an  opportunity  for  judicial  review  in  State  court  of  the  final  permit  by  the  ap])licant,  any  person  who 
participated  in  the  public  comment  process  provided  pursuant  to  §  70.7(i)  ot  this  part,  and  any  other  person  who  could 
obtain  judicial  review  of  such  actions  under  State  law^s. 

I'xi)  Ensure  that  the  acid  rain  portions  of  peiniits  for  affected  sources  meet  the  requirements  of  parts  72  through  79  of  this 
Chapter. 

( xii)  limsure  that  the  authority  of  the  State/local  peimitting  Agency  is  not  used  to  modify  the  acid  rain  program 
requirements. 

I  xiii)  Issue  and  enforce  general  pennits  it  the  State  seeks  to  implement  tlie  general  permit  [irogram. 

56  Fed.  Reg.  21,771  (1991)  (to  be  codified  at  40  C.F.R.  §70.4(b)(3)(i-xiii)  (proposed  May  10,  1991) 

(xi  )  Provide  that.,  solely  for  the  purposes  of  obtaining  judicial  review  in  State  court  for  failure  to  take  final  actkm,  final 
peiniit  action  shall  include  the  failure  of  the  permitti  ng  authority  to  take  final  action  on  an  application  for  a  permit,  peraiit 
renewal  or  pennit  revision  within  tlie  time  specified  in  the  State  program.  If  the  State  program  allows  sources  to  make 
changes’ subject  to  post  hoc  review  [as  set  forth  in  §§  70.7(e)(2)  and  (3)  of  this  part],  the  permitting  authority's  failure  to 
take  final  action  within  90  days  of  receipt;  of  an  application  requesting  minor  permit  modification^ procedures  (or  180  days 
for  modifications  subject  to  group  processing  requirements)  must  be  subject  to  judicial  review'  in  State  court. 

(xii'l  Provide  that  the  opportunity  for  judicial  review  described  in  paragraph  (b)(3)(x)  ot  this  section  shall  be  the  exclusive 
means  for  obtaining  judicial  review  of  the  tenns  and  conditions  of  permits,  and  require  thfit  such  petitions  tor  judicial 
review  :must  be  filed  no  later  than  90  days  after  the  final  pennit  action,  or  such  shorter  time  as  the  State  shall  designate. 
Notwithstanding  the  preceding  requirement,  petitions  for  judicial  review  ol  final  peimit  actions  can  be  filed  after  the 
deadline  designated  by  tlie  State,  only  if  they  are  based  solely  on  grounds  arising  after  the  deadline  for  j  udicial  review'. 
Such  petitions  shall  be  filed  no  later  than  90  days  after  the  new  grounds  for  review  arise  or  such  shorter  time  as  the  State 
shall  designate.  If  the  final  pennit  action  being  challenged  is  the  permitting  authority  s  ftiilure  to  take  final  action,  a 
petition  for  judicial  review  may  be  filed  any  time  before  the  pennitting  authority  denies  the  permit  or  issues  the  final 
peimit. 

(xiii)  Ensure  that  the  authority’  of  the  State/local  permitting  Agency  is  not  used  to  modify  the  acid  rain  program 
requirements. 

40  C.F.R.  §§70.4(b)(3)(x-xiii)  (1994). 
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This  section  mandated  re]3orting  requirements  with  respect  to  actions  taken  against  sources  for 
violations  of  the  act,"*^  that  required  the  states  to  describe  the  personnel  and  programs  that  would  can:y 
out  the  permit  program,  estimate  of  the  costs  involved  in  running  the  program  for  four  years,  describe 
in  detail  the  procedures  for  dealing  with  pemiit  renewals  and  ensure  that  preexisting  permits  would 
remain  in  effect  while  new  pennit  applications  are  being  evaluated/^  EPA  added  provisions  for  trading 
of  emissions  which  permit  authorities  would  have  to  accommodate.  This  provision  was  not  found  in 
the  original  proposal"^' 

The  proposed  standards  for  partial  approval"^  were  virtually  identical  to  Section  502(f)  of  the 
Clean  Air  Act.^^  The  only  significant  change  in  the  final  regulation  required  local  programs  to  comply 
with  the  standards  enunciated  in  the  regulation^"’ 

The  proposed  regulations  for  interim  approval  were  more  comprehensive  than  the  statute.  To 
obtain  interim  approval  a  program  would  have  to  demonstrate  that  adequate  fees  would  be  collected  to 
flind  the  program,  satisfy  the  permit  tenn  and  requirements  set  forth  in  the  regulation,  allow  for  public 
participation  in  the  permit  process  and  provide  that  a  pennit  w^ould  not  be  issued  it  EPA  objected  to  the 
issuance  of  the  permit."^  The  final  regulation  also  required  that  a  program  contain  provisions  for 
allowing  review  by  au}^  affected  states.^" 

56  Fed.  Reg.  21,771  (1991)  (to  be  coddled  at  40  C.F.R.  §70.4(b)(9)  (proposed  May  10,  1991), 

56  Fed.  Reg.  21,771  (1991)  (to  be  codified  at  40  C.F.R.  §70.4(b)(8)  (proposed  May  10,  1991). 

"Uo  C.F.R.  §70.4(b)(12)(iii)  (1994). 

56  Fed.  Reg.  21,772  (1991)  (to  be  codified  at  40  C.F.R.  §70.4(c))  (proposed  May  10,  1991). 

See  supra  part  I,  notes  43-46  and  ficcompanying  text. 

“Mo  C.F.R.  §70, 4(c)(3)  (1994). 

See  supra  part  I,  notes  47-48,  and  accompanying  text. 

56  Fed.  Reg.  21,772  (1991 )  (to  be  codified  at  40  C.F.R.  §70.4(d))  (proposed  May  10,  1991). 

40  C.F.R.  §70.4(d)(3)(v)(1994).  Affected  States  are  all  States: 

(1)  Whose  air  quality  may  be  affected  and  tlrnt  are  contiguous  to  the  State  in  winch  a  part  70  pennit,  permit  modification 
or  permit  renew^al  is  being  proj^osed;  or 

(2)  That  are  within  50  miles  of  the  pennitted  source. 

40  C.F.R.  §70.2  (1994) 
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EPA  then  set  forth  the  procedures  for  program  analysis  by  its  staff  and  established  the  time 
periods  for  acting  on  a  submitted  program.  Most  important!}',  EPA  proposed  that  the  one  year  period 
authorized  for  review  of  a  state  program  under  the  statute  would  not  begin  until  a  program  application 
was  deemed  complete,  or  if  the  program  was  materially  changed  during  the  review  period,  then  EPA 
would  have  a  year  to  review  the  program  after  the  revisions  were  received.'^  A  state  could  be  granted 
up  to  two  years  for  the  revision  of  a  program  if  the  program  were  granted  interim  approval,  partially 
approved,  or  disapproved,  if  the  state  demonstrated  that  it  would  need  additional  legal  authorit}'  to 
make  modifications  that  would  comply  with  the  requirements  set  forth  in  the  statute  and  regulations. 
These  provisions  remained  substantially  the  same  in  the  final  regulation.'^ 

C.  Minimum  Permit  Application  and  Content  Requirements 

EPA  proposed  a  that  sources  required  to  have  a  permit  under  40  C.F.R.  Part  70  would  be 
required  to  appi}'  for  the  pemrit  no  later  than  twelve  months  after  a  program  is  approved,  unless 
required  earlier  b}'  the  permitting  authority.'**’  This  requirement  is  vartually  identical  to  the  timetable 
required  by  Section  503  of  the  Clean  Air  Act,^^  A  state  would  be  allowed  to  prescribe  its  own  forms, 
but  would  be  required  to  collect  information  relating  to  plant  ownership;  location;  description  of  plant 
processes  and  products;  emissions  information  which  would  include  emission  points;  emissions  rates; 
fliels  used;  rates  of  consumption  for  :foels  and  raw'  materials;  material  information  on  air  pollution 
control  equipment;  and,  a  description  of  work  practices  w'hich  would  affect  pollution  from  a  source  and 
information  from  all  ‘'applicable  requirements”  that  could  affect  the  source."^  The  application  must 

56  Fed.  Reg.  21,772  (1991)  (to  be  codified  at  40  C.F.R.  §70.4(e))  (proposed  May  10,  199 1 ). 

56  Fed.  Reg.  21,772-21 .773  (1991)  (to  be  codified  at  40  C.F.R.  §70.4(i))  (proposed  May  10, 1991). 

C.F.R.  §§70.4(e)-70.4(k)(1994). 

^'  56  Fed.  Reg.  21,773  (1991)  (to  be  codified  at  40  C.F.R.  §70.5(a))  (proposed  May  10,  1991). 

See  supra  part  I,  notes  50-51  and  accompanying  text. 

The  proposal  for  the  infonnation  required  to  satisfy  the  “applicable  requirements"  requirement  was  as  follows: 
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contain  infomiation  which  sets  forth  the  authority  for  the  permit,  a  timetable  for  achieving  compliance 
for  non-comp] iant  sources,  and  a  requirement  that  the  permit  application  and  any  intormation  related  to 
compliance  of  the  permitted  source  be  certified  by  a  responsible  official""  Finally  the  program  has  an 
obligation  to  make  a  completeness  analysis  of  a  permit  application,'^^’  and  an  applicant  has  an  obligation 
to  supplement  an  application'^^  if  requested  by  a  permitting  authority  or  if  the  source  becomes  aware  of 
the  need  to  supplement  the  application  on  its  own. 

Provisions  dealing  with  Operational  Flexibility  were  moved  from  40  C.F.R.  Section  70.6  to  40 
C.F.R,  Section  70.4  in  the  final  regulation.  EPA  did  this  because  there  was  a  great  deal  of  controversy 
around  the  operational  flexibility  provisions.  EPA  identified  three  ways  to  provide  operational 
flexibility 

The  revised  40  C.F.R.  Section  70.5  was  greatly  expanded  from  the  proposed  version.  New 
provisions  cover  timely  applications  and  require  permit  revisions  before  commencing  operation  for 
previously  prohibited  activities.  In  addition,  permitted  sources  were  required  to  file  permit  renewal 
applications  at  least  six  months,  but  no  longer  than  eighteen  moths  prior  to  expiration  of  the  permit  and 
deadlines  were  established  for  Phase  II  acid  rain  permits  and  Nitrogen  Oxide  sources.  The 


Tvii)  Other  information  required  by  any  applicable  requirements  (including  infoTmation  related  to  stack  height  limitations 
develo[)ed  pursuant  to  section  123  of  the  Act),  such  as  the  location  of  emissions  units,  flowrates,  building  dimensions,  and 
stack  parameters  (including  height,  diameter,  and  phime  temperature)  for  all  pollutants  regulated  at  the  part  70  source, 
except  for  VOC's. 

56  Fed.  Reg.  21,773  (1991 )  (to  be  codified  at  40  C.F.R.  §7().5(b)(vii)  (proposed  May  10,  1991). 

56  Fed.  Reg.  21 ,774  (199 1 )  (to  be  codified  at  40  C.F.R.  §70.5(b))  (proposed  May  10,  1 991), 

56  Fed.  Reg.  21,774  (1 99 1 )  (to  be  codified  at  40  C.F.R.  §70.5(c.))  (proposed  May  10,  1991 ). 

56  Fed.  Reg.  21,774  (1991)  (to  be  codified  at  40  C.F.R.  §70. 5(d))  (proposed  May  10,  1991). 

Programs  must  allow  certain  narrowly  defined  changes  within  a  permitted  facility  that  contravene  speciflc  terms 
without  I'equiring  a  permit  revisions,  as  long  as  the  source  does  not  exceed  the  emissions  allowable  under  the  pennit. 

(  ii)The  pemiit  program  may  allow'  emissions  trading  at  the  facility  to  meet  SIP  limits  where  the  SIP  provides  for  such 
trading  on  7-da>'s  notice  in  cases  Avhere  trading  is  not  alread}^  j^rovided  for  in  the  pennit;  and 

liiiniie  pennit  program  must  provide  for  emissions  trading  for  purposes  of  complying  with  a  federally-entorceable 
emissions  cap  established  in  the  permit  independent  of  or  more  strict  that  otlierwise  applicable  requirements. 

57  Fed.  Reg.  32,266-32,267  (1992). 

^^-40  C.F.R.  §70.5(a)(l)(1994). 
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determination  of  “completeness”  vv'as  substantially  unchanged,  but  permitting  authorities  were  given  an 
extended  period  of  up  to  sixty  days  to  determine  if  an  application  was  to  be  considered  complete 
through  the  absence  of  an  affirmative  action  by  the  permitting  authority."’^  Applicants  would  also  be 
required  to  explain  any  proposed  exemptions  from  permitting  requirements/^  and  requirements  were 
added  mandating  the  use  of  nationally  standardized  forms  for  dealing  with  acid  rain  peimits."^  The 
certification  requirement  w'as  strengthened  and  applies  to  all  documentation  required  to  filed  under  the 
Clean  Air  Act  permit  program."*^  Finally,  all  sources,  regardless  of  compliance  status,  are  required  to 
supply  compliance  plans.'*'* 

Tire  proposed  40  C.F.R.  Section  70.6  established  the  minimum  requirements  foi'  permit 
content.  These  standards  include  a  requirement  that  the  permit  be  no  longer  than  five  years  in  length, 
sets  forth  all  applicable  monitoring  and  reporting  requirements;  maintain  all  monitoring  records  for  at 
least  five  j^ears  after  they'  are  taken;  and,  report  all  deviations  from  the  permit  requirement  and  this 
must  be  done  promptly.  In  addition,  the  permit  is  not  a  conveyahle  property  right  and  the  permittee 
must  suppl}'  information  on  request  to  the  pennitting  authority  .'*"  The  permit  must  set  forth  compliance 
requirements  for  monitoring  and  analysis;  compliance  certification;  and,  most  importantly  authorizes 
entry'  for  inspectors  or  designated  persoimel.'**  The  permit  must  allow'  the  source  to  change  operations 
without  getting  a  permit  reAusion.  unless  there  is  a  contrary  provision  in  the  law',  or  the  source  wishes  to 


“'Mo  C.P.R.  §70.5(£i)(2)  (1994). 

■''40  C.F.R.  §7().5(c)(6)(1994). 

•'®4()  C.F.R.  §70.5(c)(10)(1994). 

*'  The  certilication  requirement  provicle.s  as  follows: 

id)  Anv  application  fonn,  report:,  or  compliance  certilication  submitted  pursuant  to  these  rcguliitions  shall  contain 
certilication  by  a  responsible  official  of  truth,  accuracy,  and  completeness.  I  his  certification  and  any  other  certification 
required  under  this  part  shall  state  that,  based  on  infonnation  and  belief  formed  after  reasonable  inquiry,  the  statements 
and  information  in  the  document  are  true,  accurate,  and  complete. 

40  C.F.R.  §70.5(d)(1994). 

‘"'40  C.F.R.  §70.5(cX8)(1994). 

56  Fed.  Reg,  21,774-21,775  (1991)  (to  be  codified  at  40  C.F.R.  §70.6)  (proposed  May  10,  1991). 

■’"56  Fed.  Reg.  21,776  (1991 )  (to  be  codified  at  40  C.F.R.  §70.6(c))  (propo.sed  May  10,  1991). 
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increase  its  emissions.'^  The  final  regulation  is  substantially  the  same  with  respect  to  these  permit 
content  provisions,  however,  a  section  was  added  which  correlates  implementation  plans  to  authorized 
emissions."" 

The  final  aspect  of  permit  content  that  was  prescribed  in  the  proposed  regulation  dealt  with  the 
"pennit  shield.’'  The  effectiveness  of  the  permit  shield  would  be  based  on  compliance  with 
requirements  set  forth  in  the  permit  itsel  f  Effectively,  a  permit  shield  eliminates  the  threat  of  legal 
problems  from  either  governmental  entities  or  citizens  if  the  permit  was  complied  with  during  operation 
times  and  a  violation  occurred.  The  final  regulation  essentially  maintained  the  same  provisions, 

although  some  technical  adjustments  were  made. 

With  the  final  regulation,  EPA  added  a  new  40  C.F.R.  Section  7().6(g)  which  provides  for  an 
‘"'emergency  defense. There  was  no  explicit  provision  for  snch  an  affirmative  defense  in  the  original 
proposal.  After  anal)^zing  existing  case  law'  with  respect  to  defenses  that  are  available  to  sources  in  the 
context  of  the  Clean  Water  Act,  EP  A  felt  that  such  a  provision  w^as  necessar)/.^ ' 


56  Fed.  Reg.  21,776  (1991)  (to  be  codified  at  40  C.F.R.  §70.6(d))  (proposed  May  10,  1991). 

40  C.F.R.  §70.6(a)(ui)  (1994). 

40  C.F.R.  §70.6(0(1994). 

-'^40  C.F.R.  §70,6(g)(1994). 

Coiii'ts  have  held,  in  the  Clean  Water  Act  conteKt,  that  a  NPDES  peimit  must  contain  upset  provisions  to  account  for 
the  inherent  fallibility  of  technology  in  technology  based  standard.s.  See,  e.g..  Marathon  (Oil  Co.  v.  EPA,  565  F.2d  1253, 
1273  (9th  Cir.,  1977).  Otlier  cases  have  upheld  EPA’s  decision  not  to  promulgate  upset  provisions,  reasoning  that  the 
exercise  of  enforcement  discretion  is  adequate  protection  of  the  pennittee's  interests.  Com  Refiner’s  Ass  n.  Inc.  v.  Costle, 
594  F.2d  1223,  1226  (8th  Cir.,  1979);  Weyerhaeuser  Co.  v.  Costle,  590  F.2d  101  f  1056-1058  (D.C.  Cir.  1978).  The  idea 
that  t'cchnology-based  standards  :ihould  account  for  tlie  fallibility  of  lechnolog}'  has  been  affinned  in  the  context  of  New 
Source  Perfoimance  Standards  under  the  Act.  See,  e.g.,  Essex  Chemical  Coq^.  v.  Ruckelshaus,  486  b.2d  427  (D.C.  Cir. 
1973). 

57  Fed.  Reg.  32,279  (1992). 
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D.  Actions  by  Permitting  Authorities  with  Respect  to  Permits 

A  permit  may  only  be  issued  by  a  permit  authority^  after  receipt  ot  a  complete  permit 
application,  with  the  exception  of  a  general  permit,  for  which  no  such  requirement  exists.  A  soui  ce 
which  does  not  have  a  pemiit,  may  continue  to  operate  if  it  has  a  complete  application  filed  with  the 
appropriate  authority  and  that  authority  has  taken  no  action  on  the  permit.  Originally,  only 
administrative  permit  changes  were  authorized  without  going  through  the  elaborate  review  process  set 
forth  for  obtaining  a  permit."'^  Witli  the  final  regulation,  administrative  permit  changes  covers  such 
things  as  changes  in  ownership,  correction  ot  typographical  errors,  and  allows  for  the  incorporation  of 
preconstniction  pemiit  requirements  into  the  pemiit. 

EPA  called  for  permit  modifications,  to  be  allow/ed,  but  any  pemiit  modification  would  require 
that  the  pemiit  holder  go  through  the  elaborate  procedures  initially  required  for  obtaining  a  permit. 
These  procedures  include  public  notice,  notification  to  adjoining  states  and  authorization  for  an  EPA 
veto  if  appropriate. The  new  Permit  Modification  section'^^^  wus  greatly^  expanded,  primarily  by 
allownig  the  permitted  source  to  obtain  a  minor  permit  modification.  The  minor  pennit  modification 
procedures,  in  theory,  are  limited  to  changes  that  do  not  involve  significant  reporting  or  monitoring 
changes;  changes  that  are  unique  to  the  pemiitted  source;  and,  w^hich  do  not  allow  a  source  to  add  an 
applicable  requirement  it  had  previously  sought,  to  avoid. This  procedure  allows  for  an  affected  state 


56  Fed.  Reg.  21,776-21,778  (1991)  (to  be  codified  at  40  C.F.R.  §70.7)  (proposed  May  10,  1991). 

56  Fed.  Reg.  21,777  (1991)  (to  be  codified  at  40  C.F.R.  §7().7(e))  (proposed  May  10,  1991 ). 

40  C.F.R.  §70.7(d)  (1994). 

56  Fed.  Reg.  21,777  (1991)  (to  be  codified  at  40  C.F.R.  §70.7(d))  (proposed  May  10,  1991). 

‘^''40  C.F.R.  §70.7(e)(1994). 

lit  I’lie  modification  procedures  are  as  follow's: 

(2)  Minor  permit  modification  procedures  (i)  Criteria 

(A)  Minor  pennit  modification  procedures  may  be  used  only  for  those  pemiit  modifications  that: 

(1)  Do  not  violate  any  applicable  requirement; 

(2)  Do  not  involve  significant  changes  to  existing  monitoring,  reporting,  or  recordkeeping  requirements  in  the  pemiit; 


and  EPA  t;o  be  notified  of  the  permit  modification/'  and  then  authorizes  issuance  of  the  permit 
modification  after  EPA  has  had  forty-five  days  to  review  the  proposed  modification.“^  There  is  an 
important  disincentive  to  industry  to  use  this  procedure,  because  the  pennit  shield  does  not  extend  to 
any  modifications  issued  using  this  procedure.'^  A  similar  procedure  is  set  up  for  group  processing  of 
minor  permit  modifications.*'^  Public  participation  procedures  do  not  apply  to  pennits  modified  by 
these  minor  perniit  modification  procedures.** 


This  change  in  the  permit  modification  rules  was  clearly  a  concession  to  industry'  by  EPA.; 

In  reviewing  comments  from  industry,  it  is  clear  to  EPA  that  industry's  primary' 
concern  is  that  quickly  changing  business  conditions  require  changes  in  operation  on 
little  or  no  notice.  This  could  not  be  accommodated  by  a  process  of  indetenninate 
lengtli  that  could  delay  any  decision  on  even  the  most  routine  or  noncontroversial 
changes,  despite  the  permittee's  good  faith  efforts  to  pursue  the  revision  process. 
Industry'  comments  do  not  dispute  the  fundamental  obligation  that  any  pennit  revision 
must  comply  with  the  applicable  requirements,  but  maintain  that  the  process  should 
not  imreasonably  delay  a  decision  to  allow  a  facility  to  comply'  with  the  Act  under 
revised  permit  terms.  The  minor  pennit  modification  procedures  are  designed  to 
address  these  concerns  within  the  framework  of  title  V.'"^ 


(3  )  Do  not  require  or  change  a  ca.se-by-case  determination  of  an  emission  limitation  or  other  standard,  or  a  source-specific 
detennination  for  temporary  sources  of  ambient  impacts,  or  a  visibility  or  increment  analysis; 

(4)  Do  not  seek  to  establish  or  change  a  pennit  tenn  or  condition  for  which  there  is  no  conesponding  underlying 
applicable  requirement  and  that  the  source  has  assumed  to  avoid  an  applicable  requirement  to  which  the  source  would 
otherwise  be  subject.  Such  teniis  and  conditions  include: 

I'Aj  A  federally  eirforceable  emissions  cap  a.ssumed  to  avoid  classification  as  a  modification  under  any  provi.sion  ol  title  I, 
and 

(13)  An  alternative  emissions  limit  approved  pursuant  to  regulations  promulgated  under  section  1 12(i)(5,i  ot  the  Act; 

(5 )  Are  not  modifications  under  any  provision  of  title  I  of  the  Act;  and 

(6 )  Are  not  required  by  tlie  State  program  to  be  processed  as  a  significant  modification, 

40  C.F.R.  70,7(e)(2Xi)(A)(l-6)  (1994). 

40  C.F.R,  §70.7(e)(2)(iii)  (1994). 

"■40  C.F.R.  §70.7(e)(2)(iv)(1994). 

40  C.F.R,  §70.7(eX2)(vi)(]994). 

"Mo  C.F.R.  §70.7(eX3)  (1994). 

""40  C.F.R.  §70.7(h)(1994). 

"'  57  Fed.  Reg.  32,281  (1992). 
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EPA  felt  that  the  statute  was  ambiguous  on  the  point  of  whether  public  notice  was  required  for 
eveiy  permit  modification.  Under  the  regulation,  this  provision  of  permit  modification  is  mandatoiy  on 
the  states,  and  EPA  cited  the  provisions  of  Clean  Air  Act  Section  502(b)(6)  as  authority  for  this 
procedure.'’**  EPA  broke  this  statute  down  into  four  elements  for  the  creation  of  a  permitting  program: 

(1)  "For  e:':peditiously  determining  when  applications  are  complete," 

(2)  "For  processing  such  applications,'' 

(3)  "For  public  notice,  including  offering  an  opportunity  for  public  comment  and  a  hearing, 
and" 

(4)  "For  expeditious  review,  of  permit  actions,  including  applications,  renewals,  or  revisions, 
and  including  an  opportunity  for  judicial  review  in  State  court  of  the  final  peimit  action  bj'  the 
applicant,  any  person  who  participated  in  the  public  comment  process,  and  an)'  otlier  person 
who  could  obtain  judicial  review  of  that  action  under  applicable  law." ' 

EPA  clearly  articulated  that  the  public  notice  and  comment  provisions  required  tor  permits  would  not 

apply  to  the  modifications  authorized  by  this  provision  of  the  regulation.  In  analyzing  the  entire 
statute,  EPA  observed  that  “if  Congress  meant  to  require  a  comment  period  for  all  permit  revisions. 
Congress  would  have  directly  so  stated. 


E.  Permit  review  by  EPA  and  Affected  States 

EPA  proposed  40  C.F.R.  Section  70,8^’  to  implement  the  provisions  of  Section  505  of  the 
Clean  Air  Act,^“  The  regulation  paralleled  the  statute.  The  regulation  as  proposed  authorized  the 
administrator  to  waive  requirements  in  this  area  on  a  source  categor)'  basis,  either  through  a  general 


CAA  §502(b)(6),  42  II.S.C.A.  §7661a(b)(6)  ( J  983-1 995)  provides: 

('())  .4deqiiat;e,  .streamlined,  and  reasonable  procedures  for  expeditiously  determining  when  applications  are  complete,  foi 
processing  such  applications,  for  public  notice,  including  offering  an  opportunity  for  public  comment  and  a  hearing,  and 
for  expeditious  review  of  permit  actions,  including  applications,  renewals,  or  revisions,  and  including  an  oppoitunity  foi 
judicial  review  in  State  court  of  the  tinal  permit  action  by  the  applicant,  any  person  who  participated  h\  the  public 
comment  process,  and  any  other  person  who  could  obtain  iudicial  review  ot  that  action  under  applicable  law. 

CAA  §5()2(bX6),  42  U.S.C.A.  §7661a(b)(6)  (19S3-1995)  cited  in  57  Fed.  Reg.  32,281(1992)  with  emphasis  added  by 
EPA. 

"'‘57  Fed.  Reg.  32,282  (1992). 

56  Fed.  Reg.  21,778-21,779  (1991)  (to  be  codified  at  40  C.F.R.  §70.8)  (proposed  May  10,  1991), 

See  supra  part  I,  notes  68-78  and  accompanying  text. 
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nile-making  or  through  notice  at  the  time  a  state  program  was  approved  for  operation.  Also  listed 
were  the  grounds  for  objection  to  the  issuance  of  a  pennit  by  EPA.  These  grounds  included  failure  to 
comply  the  statute  and  applicable  requirements  as  set  forth  in  the  regulations  and  statute.  A  permit 
could  be  objected  to  if  the  pemiitting  authority  was  derelict  in  its  duties  with  respect  to  information 
required  to  be  supplied  to  EPA  by  the  permitting  authorit}'.’"'  In  the  final  regulation,  EPA  added  a 
requirement  that  evidence  of  compliance  with  the  provisions  set  forth  in  40  C.F.R.  Section  70.7(h), 
which  deal  with  “affected  states”  and  “public  participation, be  supplied  before  a  program  is 
approved. 

F.  Fee  Determination,  Oversight,  Sanctions  and  Enforcement 

Requirements 

EPA  proposed  rules  to  amplify  the  statutoiy'  requirements  concerning  fee  generation  that  w'ould 
appl}'  fee  generation  requirements  in  a  manner  as  required  by  the  statute. ' '  The  limitations  placed  on 
the  collection  of  the  fee  by  the  regulation  where  that  the  maximum  amount  that  could  be  collected 
would  be  $100,000,  based  on  a  limitation  of  twenty-five  dollars  per  ton  per  year  of  pollutant  generated 
with  a  maximum  ton  per  3'ear  limitation  of  4,000  tons  per  year.  This  fee  w'ould  increase  with  the 
consumer  price  index  on  an  annual  basis. The  fee  collected  from  all  sources  w'ould  have  to  cover  the 
requirements  set  forth  in  the  “program  support  test”  established  by  EPA.™  This  fee  structure  w'as  not 

56  Fed.  Reg.  21,779  (199 1 )  (to  be  codified  at  40  C.F.R.  §70.8(a))  (proposed  May  10,  1991 ). 

56  Fed.  Reg.  21,779  (1991)  (to  be  codified  at  40  C.F.R.  §7().8(c))  (proposed  May  10.  1991), 

40  C.F.R.  §70.8(c)(3)(iii)  ( 1 994). 

See  supra,  part  I,  notes  21-24  and  accompanying  text. 

56  Fed.  Reg,  21,779-21 .780  (1991)  (to  be  codified  at  40  C.F.R.  §70.9)  (proposed  May  10,  1 991). 

56  Fed.  Reg.  21,779  (1991)  (to  be  codified  at  40  C.F.R.  §7().9(b)(  I  )(i-vii))  (proposed  May  10,  1991).  The  costs  of  the 
program  which  EPA  expected  to  be  supported  by  tlie  fees  generated  were  set  fortli  as  follows: 

(1 1  Program  support  test.  The  fee  program  shall  result  in  the  collection  and  retention  ot  revenues  sulficient  to  support 

the  reasonable  direct  and  indirect  costs  of  developing  and  implementing  the  permitting  program  (considering  any 

associated  overhead  charges  for  personnel,  equipment,  buildings,  and  vehicles),  including  but  not  limited  to  the  following 
activities: 
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the  only  one  that  EPA  would  consider.  The  proposed  regulation  required  that  the  permitting  authority 
collect  fees  sufficient  to  meet  the  program  support  requirements.^' 

Section  502  of  the  Clean  Air  Act  mandates  that  a  state  be  subject  to  sanctions  for  failure  to 
enact  an  adequate  permit  program,  or  enforce  an  adequate  program  that  has  been  approved,***^  and  EPA 
proposed  a  rule  to  implement  this  section.^'  The  regulation  tracks  the  statutory  section  without  much 
amplification.  When  the  final  regulation  was  published,  a  change  enables  the  Administrator  to  impose 
a  Federal  program  only  in  those  areas  of  a  state  which  had  no  legally  enforceable  state  program.  - 

One  of  the  most  important  regulator}'  sections  v»as  created  to  amplify  and  expand  the 
enforcement  tools  available  to  the  states  for  enforcement  of  the  permit  programs.^^  This  authorify'  was 
based  on  similar  requirements  found  in  the  regulations  that  implement  the  Clean  Water  Act.  The 
minimum  requirements  set  forth  in  the  statute  tor  state  enforcement  authorify  are  that:  the  permitting 
authorify'  [shall]  have  adequate  authority  to.  .  .(E)  enforce  permits,  pennit  fee  requirements,  and  the 
requirement  to  obtain  a  permit,  including  authority  to  recover  civil  penalties  in  a  maximum  amount  of 
not  less  than  $10,000  per  day  for  each  violation,  and  provide  appropriate  criminal  penalties.”*’’ 


(i )  Reviewing  and  acting  on  any  application  for  a  pennit  or  permit  revision, 

(ii)  Implementing  and  enforcing  the  terms  of  any  part  70  permit,  (not  including  any  court  costs  or  other  costs  associated 
with  any  Ibnnal  enforcement  action). 

(  iii)  Emissions  and  ambient  monitoring,  including  adequate  resources  to  audit  and  inspect  source-operated  nionitoiing 
prograims. 

(iv)  Preparing  generally  applicable  regulations,  or  guidance, 

(v)  Modeling,  analyses,  or  demonstrations. 

(vi)  Preparing  inventories  and  tracking  emissions. 

(vii)  Providing  support  to  part  70  sources  under  the  Small  Business  Stationary  Source  Technical  and  .Einviroiimental 
Compliance  Assistance  Program  contained  in  section  .507  of  the  Act.. 

56  Fed.  Reg.  21,780  (1991)  (to  be  codified  at  40  C.F.R.  §70.9(b)(2)(v))  (proposed  May  10,  1991). 

CAA  §502(d)(2),  42  U.S.C.A.  §7661a(d)(2)  (1983-1995).  See  discussion  accompanying  Part  I,  Notes  37-40,  supra, 

56  Fed.  Reg.  21,780-21,781  (1991)  (to  be  codified  at  40  C.F.R.  §70.10)  (proposed  May  10,  1991). 

40  C.F.R.  §70. 10(a)(2)  (1994). 

56  Fed.  Reg.  21,781  (1991 )  (to  be  codified  at  40  C.F.R.  §70. 1 1)  (proposed  May  10,  199 1 ). 

CAA  §502(b)(5)(E),  42  U.S.C.A.  §7661ai:b)(5){E)  (1983-1995). 
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40  C.F.R.  Section  70. 1 1  required  that  the  permitting  authority  be  able  to  sue  to  stop  violations, 
have  authoritv  to  obtain  equitable  relief,  including  injunctions  to  enforce  enieigency  powers,  and  set 
minimum  requirements  for  criminal  fines,  which  were  not  set  forth  in  the  statute.  In  addition,  all 
criminal  and  civil  penalties  would  be  assessable  for  each  day  of  violation,  thus  rendering  each  day  that 
a  violation  occurred  a  separate  violation.**^  Criminal  fines  would  have  to  be  set  for  a  maximum  fine  of 
not  less  than  $10,000  per  day.**^  These  requirements  were  unchanged  when  the  regulation  was 
implemented.  In  its  commentary  on  this  section  EPA  encouraged  states  to  make  the  maximum  use  of 
administrative  enforcement  authority  because  undue  delays  would  result  if  the  judicial  systems  were 
used  to  enforce  these  rules.*** 

G.  Hazardous  Air  Pollutants  and  State  Permitting  Programs 

On  April  1,  1994,  EPA  issued  ihe  proposed  regulations***  designed  to  implement  Section  1 12(g) 
of  the  Clean  Air  Act  well  after  the  deadline  established  in  the  statute,  which  was  no  later  than  eighteen 
months  after  November  15,  1990.®°  The  proposed  rule  would  have  implemented  the  requirements  set 
forth  by  the  statute  to  determine  ‘"de  minimis”  levels  and  allow  for  the  execution  of  trade-offs  under  the 
state  programs.  This  proposal  attempted  to  meet  ”[o]ne  of  the  most  important  and  challenging 


56  Fed.  Reg.  21,781(1991). 

56  Fed.  Reg.  21,781  (1991)  (to  be  codified  at  40  C.F.R.  §70.1  l(a)(3Xii-iii))  (proposed  May  10,  1991)  required  the 
following  with  respect  to  criminal  penalties: 

(ii)  Criminal  fines  shall  be  recoverable  against  any  perso:n  who  knowingly  violates  any  applicable  standards  or  Imutations; 
any  pennit  condition;  or  any  fee  or  filing  requirement.  These  fines  shall  be  recoverable  in  a  maximum  amount  ol  not  less 
than  $10,000  a  day  for  each  violation. 

(iii)  Criminal  fines  shall  be  recoverable  against  any  person  who  knowingly  makes  any  talse  statement,  representation  or 
certification  in  any  fonn,  in  any  notice  or  report  required  by  a  pennit,  or  who  knowingly  renders  inaccurate  any  inonitoiing 
device  or  method  required  to  be  maintained  by  the  pennitting  authority.  These  fines  shall  be  recoveiable  in  a  maximum 
amount  of  not  less  tiian  $10,000  for  each  instance  of  violation. 

57  Fed.  Reg.  32,29.3  (1992). 

59  Fed.  Reg.  15,504(1994). 

CAA  §H2(g)(l)(B),  42  U.S.C.A.  §74 12(g)(1)(B)  (1983-1995). 
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provisions  of  section  1 12(g), w'hich  was  the  ranking  of  the  regulated  pollutants  for  purposes  of 
establishing  offset  demonstrations.  EPA  proposed  this  regulation  with  the  intention  that  the  disruption 
to  the  state  programs  would  be  minimized.  Under  the  proposed  regulations,  states  were  given  several 
options  of  submitting  programs  which  implement  Section  1 12  requirements.  These  options  included 
having  standards  that  were  more  stringent  than  the  Federal  Standards  or  would  be  identical  to  the 
Federal  Standards.'*^  EPA  also  indicated  that  it  was  possible  that  some  states  could  implement 
programs  that  would  not  allow  for  the  inclusion  of  "‘offsets”  in  the  particular  state  program. 

Tills  proposed  rule  went  no  where.  EPA  issued  a  clarification  to  its  position  that  the 
permitting  of  Hazardous  Air  Pollutants  would  take  effect  with  the  implementation  of  the  state 
permitting  program.  EPA  concluded  that  “section  1 12(g)  [would]  not  take  effect  befoie  the  EPA  issues 
notice  and  comment  guidance  addressing  implementation  of  that  section.’  EPA  had  previously  held 
that  Section  1 12(g)  would  be  implemented,  regardless  of  the  outcome,  through  the  issuance  of  informal 
guidance  to  the  EPA  regions.'**  EPA  concluded  that  it  would  be  impossible  for  the  states,  or  the 
regulated  community,  to  comply  with  the  complicated  standards  required  under  Section  1 12(g)  without 
a  standard  regulation. 

Relying  on  Natural  Resources  Defense  Council  v.  Enviroimiental  Protection  Agency,  EPA 
declared  that  Section  1 12(g)  would  not  be  effective  without  the  promulgated  regulations  required  by 
Congress.  This  case  involved  similar  deadlines  imposed  in  relation  to  State  Implementation  Plans 


59  Fed.  Reg.  15,564(1994). 

^'  60  Fed.  Reg.  8333  (1995). 

■’■Id 

60  Fed.  Reg.  8333,  Footnote  1,  (1995). 

60  Fed.  Reg.  8333-8334  (1995). 

22  F.3d  1 125  (D.C.  Circuit,  1994),  (hereafter  \'RDC  v.  EPA). 


31 


under  which  states  were  required  to  submit  plans  related  to  basic  and  enhanced  inspection  and 
maintenance  plans  under  Section  182  of  the  Clean  Air  Act.'"^  EPA  had  a  deadline  of  November  15, 
1991  to  publish  regulations  but  did  not  aj^prove  such  guidance  until  November  5,  1992/^^''*  The  court 
extended  the  deadline  for  state  action  in  tliis  case  and  held  tliat  ''|j]udicial  extension  ...is  an 
extraordinar}'  reined)^  not  to  be  imposed  as  a  matter  of  course.  There  are  nonetheless  circumstances  in 
which  an  extension  is  warranted.  Such  is  the  case,  ...  if  Congress  wmild  have  intended  that  the  deadline 
be  extended  to  provide  a  part>^  the  fiill  statutor)^  time  for  acting  on  agency  guidance. 

Under  the  circumstances  that  exist  here,  EPA  believes  the  state  programs  it  had  approved  by 
the  time  of  the  issuance  of  this  "'clarification^'  had  generally  met  the  standards  required  by  the  statute. 
These  programs  had  generally  committed  to  "implement  section  112(g),  m  accordance  with  the  EPA 
regulations  and/or  guidance,  upon  approval  of  their  Title  V  program.'’’*'^'  EPA  concluded  that  this 
matter  would  just  be  held  in  limbo  pending  the  final  issuance  of  the  regulations. 

H.  Other  Proposed  and  Implemented  Regulations  which  affect  the  State 

Permitting  Programs 

the  states  have  had  to  generate  acceptable  programs  with  less  time  than  Congress 
intended  when  passing  the  Clean  Air  Act  Amendments,  regulations  have  not  been  limited  to  exclusively 
dealing  witli  the  state  permit  programs.  EPA  also  proposed  regulations  dealing  with  the  acid  rain 
program,’ “  parts  of  which  became  final  in  .lanuary,  1993.”’"’  Throughout  the  state  program  approval 
process  EPA  has  proposed  several  rules  which  are  of  direct  import  on  the  pennit  program.  These 

CAA  §182, 42  U.S.C.A.  §75ila  (1983-1995) 
mDC  V.  EPA,  22  F.3d  1 125,  1 132  (D.C.  Giro,,  1994). 

"’■’M  at  1135. 

60  Fed.  .Reg.  8335  (1995). 

Acid  Rain  Program:  Permits,  Allowance  System,  Continuous  Emi.ssions  Monitoring,  and  Excess  Emissions,  56  Fed. 
Reg.  63,002  ( 1 991 )  (to  Ire  codified  at  40  C.F.R.  pts  72,73,75  and  77)  (proposed  ]9ec.  5,  1991). 
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include  the  ever  grorving  list  of  Hazardous  Air  Pollutant  standards.  Published  under  the  piovisioiis  of 
40  C.F.R.  Part  63,  which  will  cause  the  states  to  have  to  regulate  more  pollution  sources.  EPA  has 
proposed  standards  for  the  industries  of  shipbuilding  and  ship  repair,  w'ood  furniture  iiidnufacturing 
operations,'”®  Gasoline  Distribution,'”  and,  magnetic  tape  manufacturing  operations,'”^  among  others. 
Each  state  program  will  have  to  account  for  these  changes  and  any  proposed  changes  to  Part  70. 


1D4 

40 

C.FJ 

R.  Pts  72,73, 

7.S,  77,  and  78  (1994). 

10:> 

59 

Fed. 

Reg.  62,681 

(1994). 

106 

59 

Fed. 

Reg.  62,652 

(1994). 

IC'7 

59 

Fed. 

Reg.  64,303 

(1994). 

108 

59 

Fed. 

Reg.  64,580 

(1994). 

109 

59 

Fed. 

Reg.  44,460 

(1994). 
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state  and  Local  Permitting  Programs  that  are  Approved  or 

Proposed  for  Full  Approval 

A.  Mississippi 

Mississippi  was  the  first  state  pennitting  program  approved  by  EPA  for  full  implementation. 
The  authority  for  Mississippi’s  program  is  both  statutory  and  regulatory  and  the  statutory  changes  to 
Mississippi’s  statutes  occurred  m  April,  1993,  Mississippi’s  statutory  authority  for  the  existence  of  a 
state  permit  progrjim  has  been  in  existence  for  some  time.  It  requires  that  anyone  who  wants  to  pollute 
the  air  or  desires  to  build,  modify  or  expand  an  air  pollution  source  must  have  a  pemiit  fi  om  the  state, 
Mississippi’s  statutory'  scheme  also  called  for  public  participation  in  the  permitting  process  by  allowing 
public  hearings  on  permits,"  and  allowing  an  ‘Aggrieved  party”  to  appeal  a  pennit  that  is  issued  within 
twenty  days  of  the  permitting  board’s  action  on  the  pennit,”  With  these  statutes  in  place,  it  was  a 
relatively  simple  matter  for  the  state  to  issue  regulations  that  would  comply  with  the  Clean  Air  Act 
permitting  program  , 

EPA  first  proposed  approval  of  the  Mississippi  program  on  October  3,  1994,"^  In  order  to 
obtain  approval  of  the  program,  Mississippi  was  required  to  pass  new  legislation  and  use  existing 
statutes  to  comply  with  the  Federal  requirements  for  the  implementation  of  a  program.  The  new  1993 
statute  created  a  taist  fund  for  fees  collected  in  pursuance  of  the  state  air  pollution  program, 
established  deadlines  for  the  submission  of  applications;  provided  for  criminal  penalties  and  the 


“  Miss,  Codf,  Ank',  §49-17-29(1)  (1972-1995), 
■  Miss,  Code  Anm,  §49-17-29(4)  (1972-1995), 
^Miss,  CoDEAm  §49-17-29(5)  (1972-1995), 
'*  59  Fed,  Reg.  50,214  (1994), 
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issuance  of  regulations  to  implement  the  program;  and,  created  a  program  to  assist  small  businesses  in 
complying  with  the  Clean  Air  Act,  ’ 

In  order  to  insure  that  the  flinding  requirements  of  the  Clean  Air  Act  are  complied  with,  the 
Mississippi  statute  created  a  trust  fund  w  hich  w'as  to  fund  the  costs  of  the  Clean  Air  Act  Permit 
program.  The  moneys  are  to  be  recycled  if  the  fund  runs  a  surplus.*  The  primaiy'  regulator)^  vehicle 
used  by  Mississippi  w'as  the  promulgation  of  a  new  regulation  APS-S-6,  entitled  the  Mississippi  Aii 
Emissions  Operating  Permit  Regulations  for  the  purjDoses  of  Subchapter  V  of  the  Clean  Air  Act. 
EPA  reviewed  the  regulation  submitted  by  the  state  and  found  that  it  complied  with  the  statutoiy 
requirement  set  forth  in  the  Clean  Air  Act.* 

EPA  noted  that  an  approvable  permit  program  "requires  prompt  reporting  of  deviations  fiorn 
permit  requirements,”’  Mississippi  did  not  include  such  a  definition  in  its  regulations.  Mississippi 
elected  to  meet  this  requirement  by  setting  forth  the  requirements  for  prompt  reporting  in  each 
individual  permit  and  EPA  noted  that  it  would  object  to  permits  that  did  not  adequately  meet  the 
definition  of  “prompt”  for  the  particular  permit.  Mississippi  also  included  provisions  that  would  allow' 
it  to  adapt  its  regulatoiy'  scheme  to  be  consistent  with  the  changes  in  Hazardous  Air  Pollutant 


1993  Miss.  Laws  611. 

Miss.  Code  Awi.  §49-17>14  (1972-1995). 

See  generally  Miss.  Regulation  APC-S-6  (1 995)  cited  in  59  Fed.  Reg.  50,2 14  (1994). 

ERA  foEitid  that  the  submittal  met  the  requirements  of  both  40  C.F.  R.  Part:  70  and  the  statute  and  made  the  following 
comparison: 

(A)  Applicability  requirements,  (40  CFR  70.3(a)):  /\PC-S-6,  Section  I.B;  (B)  Pemiit  applications,  (40  CFRJ0.5):  APC-S- 
6,  Section  H;  (C)  Provisions  for  permit  content,  (40  CFR  70.6):  standard  permit  requirements:  ,AI’C-S-6,  Section  IRA.l, 
permit  duration:  .^PC-S-6,  Section  HI. A.  2;  monitoring  and  related  record  keeping  and  reporting  requirements:  APC-S-6, 
Section  IILA.3;  compliance  requirements:  AI>C-S-6,  Sections  EIFB  and  m.C;  (D)  Operational  flexibility  provisions,  (40 
CFR  70,4(b)(12)):  iAPC-S-6,  Section  IV.F;  (E)  Provisions  for  peimit  issuance,  renewals,  reopenings  and  revisions, 
indmlmg  public  participation  (40  CFR  70.7):  AI>C-S-6,  Section  IV:  and  (F)  Peimit  review  by  EPA  and  affected  States  (40 
CFR  70.6):  AI>C-S-6,  Section  V.  Mississippi  Code  Aimotated  (MSC.A)  sections  49-17-36  and  49-1743,  satisfy  the 
requirements  of  40  CFR  70.11,  for  enforcement  authority. 

59  Fed.  Reg.  50,214-50,215  (1994). 

59  Fed.  Reg.  50,215  (1994). 


Regulations. Mississippi  elected  to  use  the  pre-constaTCtion  approval  program  that  it  had  in  place  to 
satisfy  the  requirement  for  satisfying  the  requirements  of  Section  112(g)  of  the  Clean  Air  Act.  EP  A 
still  had  not  promulgated  regulations  to  implement  this  section  of  the  statute  and  Mississippi  would  be 
required  to  modify  its  regulations  accordingl5'  when  the  Federal  regulations  were  finally  promulgated. 
With  respect  to  the  implementation  of  Section  1 12,  EPA  noted  that  Mississippi  already  had  broad  legal 
authorify'  to  implement  any  regulations  implementing  that  statute.  Furthemiore,  the  state  committed  to 
"take  action,  following  promulgation  bj'  EPA  of  regulations  implementing  section  112  of  title  III  of  the 
Federal  Clean  Air  Act,  and  to  submit,  for  EPA  approval,  MDEQ  regulations  implementing  these 
provisions."'" 

The  most  important  controversy  generated  by  this  program  was  in  the  area  of  “Title  I 
modification.”  ERA  approved  Mississippi’s  program  notwithstanding  the  problems  that  were  still 
pending  with  the  “Title  I  Modification.’ '  EPA  has  proposed  a  modification  that  would  clarify  the 
meaning  of  the  term  “Title  I  Modification.”'"'  Mississippi  defined  a  Title  I  modification  as  “any 
modification  under  Sections  1 1 1  or  1 12  of  the  Act  and  any  physical  change  or  change  in  methods  of 
operation  that  is  subject  to  preconstruction  regulations  promulgated  under  Part  C  and/or  D  of  Title  I  of 
the  Federal  Act.”'"  EPA  concluded  that  this  definition  met  the  requirements  of  the  Federal  regulation, 
but  added  that  it  was  EPA’s  inteqaretation  that:  “‘modifications  under  any  provision  of  [T]itle  I  of  the 
Act’  in  40  CFR  70.7(e)(2)(i)(A)(5)  to  mean  literally  any  change  at  a  source  that  w'ould  trigger 
permitting  authority  review  under  regulations  approved  or  promulgated  under  [TJitle  I  of  the  Act. 


59  Fed.  Reg.  50,21 5-50,216  (1994)  citing  Mississippi  Air  Pollution  Control  Regulation  .A1>C-S-1,  §8.  (1994). 
"  59  Fed.  Reg.  50,215-50,216  (1994). 

59  Fed.  Reg.  50,215  (1994). 

59  Fed.  Reg.  66,738  (1994). 

59  Fed.  Reg.  44,527  (1994). 

Mississippi  Regulation  APC-S-6,  Section  1-A,  T[3]  (1995). 

59  Fed.  Reg.  50,216  (1994). 
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EPA  reacted  to  comments  that  this  definition  would  create  problems  by  noting  that  its 
definition  of  a  Title  I  modification  was  still  under  active  reconsideration  and  noted  that:  “|  u]pon  EPA's 
final  decision  of  what  constitutes  a  ‘title  I  modification,’  tlie  State  has  committed  to  revise  its  definition 
of  what  constitutes  a  ‘title  I  modification.’”'^  EPA  concluded  that  it  would  be  inappropriate  to  hold 
Mississippi’s  program  hostage  to  the  vagaries  of  a  proposed  change  to  the  Federal  Regulation.^" 
Effective  January  25,  1995,  Mississippi’s  program  took  effect,  except  for  Indian  Reservations  located 
in  that  state.''* 


B.  South  Carolina 

Like  Mississippi,  South  Carolina  had  authority  to  require  permits  in  its  statutes  prior  to  the 
enactment  of  the  1990  Clean  Air  Act  Amendments.  This  statute  prohibited  the  discharge  of  air 
pollution  without  a  permit."'^  South  Carolina  subniitted  to  EPA  its  duly  enacted  implementing 
regulation  for  the  Part  70  Program  on  November  15,  1993."' 

The  state  regulatory  program  that  implements  Subchapter  V  is  entitled  the  “Title  V  Operating 
Permits  Program.” EPA  obseived  that  the  state  regulation  closely  tracked  the  Federal  Regulation 
when  making  a  determination  as  to  whether  the  proposed  state  regulation  would  be  acceptable  for 
ratification  of  the  state  program  and  delegation  of  Federal  pennit  authority.''’’  As  with  Mississippi, 
South  Carolina’s  definition  of  a  “Title  I  Modification”"’'  was  the  cause  of  some  comment  on  the  part  of 


''  59  :Fed.  Reg.  66,738  (1994). 

59  Fed.  Reg.  66,738-66,739  (1994). 

59  Fed.  Reg.  66,737  (1994). 

S.C.  Code  An>l  §  48-1-130  (Law.  Co-op.  1976-1993) 

60  Fed.  Reg.  4585  (1995). 

See  generally  S.C.  Co:deReg:3.  §  61-62.70  (1995) 

60  Fed.  Reg.  4584  (1995). 

"Title  I  modification  or  modification  under  any  provision  of  Title  I  of  the  Act"  means  any  modification  under  §§  1 1 1  or 
1 12  of  the  Act  etnd  any  physical  change  or  change  in  method  of  operations  that  is  subject  to  the  preconstruction  regulations 
promulgated  under  Part  C  and  D  oi'  the  Act. 
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EPA,  Specifically  EPA  noted  that  tlie  definition  did  not  “include  changes  which  occur  under  the 
State’s  minor  new  source  review'  regulations  approved  into  the  South  Carolina  State  Implementation 
Plan  ”-''  Never-the-less,  EPA  concluded  that  this  proposed  definition  should  not  be  an  obstacle  to  the 
flill  approval  of  the  South  Carolina  permit  program  because  EPA  had  not  resolved  the  question  of  w'hat 
a  “Title  I  Modification”  really  constituted."*’ 

An  issue  raised  by  EPA  was  the  question  of  “prompt  reporting”  of  deviations  from  an 
individual  permit.^^  The  state  committed  to  placing  this  requirement  in  each  individual  permit  as 
opposed  to  placing  a  requirement  defining  prompt  reporting  in  each  pemiit.  EPA  found  this  an 
acceptable  alternative  to  having  a  programmatic  definition,  but  threatened  to  veto  permits  that  did  not 
have  an  acceptable  reporting  time,"^  This  proposed  approval  was  issued  prior  to  EPA  s  claiification  of 
the  status  of  Section  1 12  implementation  in  Febraaiy  1995."'  EPA  proposed  to  use  the  preconstruction 
permit  approval  process  as  the  mechanism  for  implementing  Section  112  of  the  act.  South  Carolina 
wanted  to  accept  delegation  of  section  1 12  standards  on  an  automatic  basis.' 

Virile  the  deadline  for  comments  expired  on  Februaiy'  23,  1995,^’  EPA  did  not  issue  a  final 
rulemaking  on  the  South  Carolina  program  until  June  26,  1995  which  granted  ftdl  approval  to  the 


S.C.  Code  Regs.  §  61-62.70.2  (hh)  Copyright  1995  The  Bureau  ofNational  Affairs,  lnc.(  1 995) 

“  60  Fed.  Reg.  4584  (1995). 

■'  The  requirement  for  prompt  reporting  is  a.s  follows: 

Prompt  reporting  of  deviations  from  permit  requirements,  including  those  attributable  to  upset  conditions  as  defined  in  the 
permit,  the  probable  cause  of  such  deviations,  and  any  corrective  action.s  or  preventive  measures  talcen.  The  penmttmg 
authority  shall  define  "prompt"  in  relation  to  the  degree  and  type  of  deviation  likely  to  occur  and  the  applicable 
requirements. 

40  C.F.R.  70.6  (a)(3)(iii)(B)  (1994)  cited  in  60  Fed.  Reg.  4584  (1995). 

60  Fed.  Reg.  4584-4585  (1995). 

59  Fed.  Reg.  15,504  (1994). 

60  Fed.  Reg.  4585-4586  (1995). 

•*'  60  Fed.  Reg.  4586  (1995). 
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Soutli  Carolina  program  efFective  July  26,  1995/'^  EPA  noted  that  South  Carolina  liad  committed  to 
require  oral  notification  of  a  deviation  to  the  state  within  twenty-four  hours  of  the  deviation  and  written 
confirmation  to  the  state  within  thirty  days  of  the  event/^ 

C.  Utah 

EPA  first  proposed  approval  of  Utah’s  Subchapter  V  Permit  program  on  March  22,  1995.^"^ 
The  statutory'  authority  for  the  issuance  of  permits  in  Utah^*’  was  created  for  the  puipose  of  complying 
with  the  1990  Clean  Air  Act.  Additionally,  new  statutory  provisions  were  added  to  the  Utah  code  to 
comply  w'ith  Federal  requirements  for  criminal  and  civil  penalties  for  noncompliance.  The  governor 
of  Utah  submitted  the  program  to  EPA  on  April  14,  1994,  and  additional  documentation  was  subniitted 
at  EPA’s  request  on  August  25,  1 994.’'  The  geographical  area  of  the  proposed  program  was  the  entire 
state  of  Utah  except  for  areas  designated  as  Indian  Country  and  subject  to  tribal  jurisdiction.''*  Like  the 
other  .states  before  it,  Utah  placed  the  rales  to  comply  with  the  regulations  found  in  Part  70  and 
Subchapter  V  of  the  Clean  Air  Act  in  a  consolidated  rale.^** 


60  Fed.  Reg.  32,91.t  (1995). 

60  Fed.  Reg.  32,914(1995). 

60  Fed.  Reg.  15,105  (1995). 

Utah  Code  Ann.  §§19-2-109.1  to  109.3  (1953-1995). 

Utah  Code  Ann.  §  1 9-2-1 1 5  ( 1953-1995 ). 

60  Fed.  Reg.,  15,105  (1995). 

In  Utah's  part  70  program  submission,  the  Stale  indicated  that  it  is  not  seeking  approval  from  EPA  to  admini.ster  the 
State's  part  70  program  within  the  exterior  boundaries  of  Indian  Reservations  in  Utah,  hi  this  notice,  EPA  proposes  to 
approve  Utah's  part  70  program  for  all  areas  within  the  State  except  the  following:  lands  within  the  exterior  boundaries  of 
Indian  Reservations  (including  the  Flintah  and  Ouray,  Skull  Valley,  Paiute,  Navajo,  Goshute,  Wiite  Mesa,  and 
Northwestern  Shoshoni  Indian  Re.servations)  and  any  other  areas  which  are  "Indian  Countiy''  within  the  meaning  of  1 8 
U.S.C.  1151  (excepted  areas). 

60  Fed.  Reg.  15,109  (1995). 

UtahAdmdi.  R.  307-15  (1995). 
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Utah  elected  to  place  the  requirements  for  prompt  reporting  of  deviations  from  permit 
requirements  in  each  individual  pemiit/"  EPA  noted  that  it  would  analyze  each  permit  to  ensure  that 
the  reporting  requirements  were  adequate  for  each  permit.  As  a  general  rule,  EPA  obseived  that. 

prompt  should  generally  be  defined  as  requiring  reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient  time  in  most  cases  to  protect  public  health  cUid 
safety  as  well  as  to  provide  a  forewarning  of  potential  problems.  For  sources  with  a 
low  level  of  excess  emissions,  a  longer  time  period  may  be  acceptable.  However, 
prompt  reporting  must  be  more  frequent  than  the  semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting  obligation  under  section  70.6(a)(3)(iii)(A)  of  tlie 
Federal  operating  permit  regulation.'^' 

EPA  still  found  this  approach  acceptable,  but  as  with  other  states,  EPA  decided  to  examine  each  permit 
to  detennine  if  the  deviation  reporting  requirement  set  forth  in  the  particular  permit  would  meet  its 
standards."^" 

Another  cause  of  consternation  to  EPA  was  the  fee  structure  in  Utali.  Under  Utiih  law,  a  fee 
agency  must  submit  its  request  for  appropriations  and  any  increases  in  fees  to  the  state  legislature  for 
approval.^^  EPA  noted  that  it  could  revoke  Utah’s  approval  if  it  found  that  fonding  became  inadequate 
ill  time.  The  presumptive  fee  that  is  being  charged  by  the  state  is  $21.70  per  ton  of  pollutant.  With 
respect  to  hazardous  air  pollutants,  EPA  found  that  the  existing  construction  permit  program  in  Utah 
would  suffice  to  comply  with  the  provisions  of  Section  1 12.'*'’ 


(B)  Prompt  reporting  of  deviations  from  permit  requirements  including  those  attributable  to  upset  conditions  as  delined 
m  the  pemiit,  the  probable  cause  of  such  deviations,  and  any  corrective  actions  or  preventive  measures  Uiken.  the 
Executive  Secretary  shall  define  "prompt"  in  relation  to  the  degree  and  type  of  deviation  likely  to  occur  and  the  applicable 
requirements.  Deviations  from  permit  requirements  due  to  unavoidable  breakdowns  .shall  be  reported  according  to  fee 
unavoidable  breakdov™  provisions  of  R307-1-4.7.  The  Executive  Secretiiry  may  establish  more  stnngent  reporting 
deadlines  if  required  by  the  applicable  requirement. 

Ux/tHADMiN.  R.  307-15-6(l)(c)(iii)(A)(!995).  (Copr.  1995,  Biu'eau  ofNational  Aflairs). 

60  Fed.  Reg.  15,106  (1995) 

M 

Utah  Code  Ann.  §63-38-3.2  (1953-1995) 

60  Fed.  Reg.  15,107(1995). 

Utah  Admin.  R.  307-1-3.1  (1995)  cited  in  60  Fed,  Reg.  15,108  (1995) 
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On  June  8,  1995,  EPA  issued  final  approval  for  the  Utah  program.^^'  Several  comments  were 
made  regarding  the  Hazardous  Air  Pollutant  program  that  had  been  approved  by  EPA  and  whether 
EPA  was  m  feet  going  to  be  able  to  implement  112(g)  pending  the  issuance  of  the  regulation  which 
would  implement  the  statute.  EPA  noted  that  the  approval  of  the  Utah  preconstmetion  permit  program 
for  this  purpose  was  to  have  a  viable  program  in  place  when  and  if  an  applicable  Federal  aile  went  into 
effect.*^^  EPA  also  obsen^^d  that  the  state  had  passed  two  new^  law^s  dealing  with  the  establishment  of 
an  '''environmental  audit  privilege,"’'*'^  and  concluded  that  these  laws  would  be  without  effect  wdth 
respect  to  the  Subchapter  V  program.  EPA  concluded  that  Avith  respect  to  the  areas  of  “Indian 
Countiy^'’  for  which  the  state  had  not  sought  jurisdiction,  the  state  could  seek  to  apply  its  permit 
program  without  prejudice  at  a  later  date  and  approved  the  program  to  take  effect  on  July  10,  1995.“^^ 


D.  Louisiana 


Louisiana  is  different  from  the  other  states  previously  discussed  in  that  EPA  originally 
proposed  Louisiana’s  program  for  interim  approvaf'^’'^'  and  then  subsequently  reproposed  the  program 
for  ftill  approval^^  The  agency  responsible  for  enforcing  environmental  laws  in  Louisiana  is  the 


60  Fed.  Reg.  30,193  (1995). 

Utah  must  be  able  to  implement  section  112(g)  during  the  period  beriveen  promulgation  of  the  Federal  section  112(g) 
rule  and  adoption  of  implementing  State  regulations.  ERA  believes  that,  if  necessary,  Utah  can  utilize  its  construction 
review  program  to  serve  as  a  procedural  vehicle  for  implementing  Section  1 12(g)  and  making  these  requirements  federally 
enforceable  between  promulgation  of  the  Federal  section  112(g)  rule  and  adoption  of  implementing  State  regulations. 
ElPA's  approval  of  Umh's  constmction  review  program  may  be  used  solely  for  the  purpose  of  implementing  section  1 12(g) 
daring  the  transition  period  to  meet  the  requirements  of  section  1 12(g).  EPA  is  limiting  the  duration  of  the  approval  to  12 
months  following  promulgation  by  EPA  of  its  section  112(g)  lule  £ind  this  cipproval  will  be  without  el'fect  if  ETA  decides 
in  the  final  section  1 12(g)  mie  that  sources  are  not  subject  to  the  I'equirernents  of  the  aile  until  State  regulations  are 
ado]:ited, 

60  Fed.  Reg.  30,194  (1995). 

Utah  Code  Am  §§19-7-101  to  19-7-108  (1953-1 9951  awe/ Utah  R.  Evro,  R.  508  (1995)«W2«60  Fed.  Reg,  30,194- 
30,195  (1995). 

60  Fed.  Reg.  30,195  (1995)  (to  be  codified  at  40  C.F.R.  Part  70,  .^pp.  A). 

*  59  Fed.  Reg.  43,797  (1994), 

60  Fed.  Reg.  17,750  (1995). 
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Louisiana  Department  of  Eiivironniental  Quality.  The  statutory  authority  for  a  permit  program  in 
Louisiana  predates  the  enactment  of  the  1990  Clean  Air  Act  Amendments.^''  As  a  consequence  the 
changes  required  in  the  Louisiana  pennitting  scheme  were  for  the  most  part  regulatoiy  in  nature. 

Louisiana  initially  submitted  a  program  to  Region  6  of  EPA  on  November  15,  1993  EPA,  in 
reviewing  the  submittal  found  that  an  ambigiiitj/  existed  as  to  whether  the  contents  of  an  air  pollution 
permit  could  he  subject  to  public  disclosure  as  required  by  Subchapter  V.'"^  EPA  analyzed  the 
regulations  that  were  adopted  by  Louisiana  in  support  of  the  submittal  in  comparison  with  the 
requirements  set  forth  in  40  C.F.R.  Part  70.^'^ 

The  grounds  set  forth  by  EPA  for  granting  interim  approval  included  an  exclusion  that 
Louisiana  had  placed  in  its  regulations  allowing  certain  Research  and  Development  facilities  within  a 
regulated  site  to  not  have  to  obtain  a  permit,  or  be  included  in  a  general  permit.  The  agency  found  that 
it  was  appropriate  to  grant  source  category  limited  interim  approval  for: 


programs  do  not  provide  for  permitting  all  required  sources  if  the  State  makes  a 
showing  that  two  criteria  are  met:  (1)  That  there  were  "compelling  reasons"  for  the 


Tlie  state  has  the  following  authority  to  issue  peiiihts: 

r2)(a)  To  develop  permitting  procedures  and  regulations  contorming  to  applicable  state  and  federal  laws,  and  to  require^ 
and  issue  pennits,  licenses,  variances,  or  compliance  schedules  for  all  sources  ot  air  contaminants  within  the  state  ot 
Louisiana  and  when  the  secretary  deems  it  advisable  to  delegate  the  power  to  issue  such  permits,  licenses,  variances,  oi 
compliance  schedules  to  the  assistant  secretary  subject  to  his  continuing  oversight  or  refer  it  to  the  commission. 

La.  Rev.  Stat.  Ami  §30:2054(B)(2)(a)  (West  ]. 989-1 995). 

59  Fed.  Reg.  43,804  (1994). 

CAA  §503(e),  42  U.S.C.A.  §7661b(e)  (1983-1995). 

The  following  requirements,  set  out  in  the  EPA's  part  70  regulation,  are  addressed  in  the  State's  submittal;  (1) 
Provisions  to  detennine  applicability  (40  CFR  70.3(a));  AQ#  70  section  5()7.A.l;  (2)  Provisions  to  determine  complete 
applications  (40  CFR  70.5(a)(2))  and  program  documenUUion  (40  CFR  70.4(b)(4));  AQU  70  section  519  and  AQ#  70 
section  517  respectively,  and  Volume  111,  Peimit  Foniis  and  Instructions;  (3  )  Public  Participation  (40  Cf  R  70.7(h));  AQ# 
70  section  531. A;  (4)  Provisions  for  minor  permit  modifications  (40  CFR  70.7(e)(2  ));  AQ#  70  section  525;  (5)  Provisions 
for  pennit  content  (40  CFR  70.6(a));,  Volume  III,  Permit  Forms  and  Instructions;  (6)  Provisions  for  operational  llexibility 
(40  CFR  70.4(b)(12));  AQ#  70  section  507. G;  (7)  Provisions  to  determine  insignificant  activities  (40  CFR  70.4(b)(2));  A 
list  of  insignificant  activities  was  not  included  with  the  submittal  and  may  be  submitted  as  a  revision  at  a  later  date,  (8j 
Enforcement  provisions  (40  CFR  7(J.4(b)(5)  and  7().4(b)(4)(ii));  30  L.R.S.  section  2025.F  and  Volume  I,  Enforcement  and 
Compliance  Programs, 

59  Fed.  Reg.  43,799(1994). 
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exclusions;  and  (2)  that  all  required  sources  will  be  permitted  on  a  schedule  that 
"substantially  meets"  the  requirements  of  40  CFR  part  70.  "' 

EPA  found  that  this  exclusion  was  incompatible  with  the  federal  regulatoiy  requirement  that  all  Part  70 
sources  be  regulated  and  permitted.'^’  Evidently,  Louisiana  had  inteipreted  the  preamble  to  the  final 
nilemaking  as  allowing  the  exclusion  that  Louisiana  had  proposed. 

Louisiana  established  deadlines  under  the  acid  rain  program  that  were  inconsistent  internally 
with  the  Federal  acid  rain  regulations.  This  inconsistency  w^as  another  cause  for  granting  interim 
approval  status  to  Louisiana’s  program.'®  EPA  also  found  that  the  administrative  permit  provisions 
would  allow  for  off  permit  changes  that  would  be  contrar>'  to  the  Federal  nile  and  therefor  required  a 
change  in  the  Administrative  permit  procedures  before  the  program  would  be  deemed  acceptable.'^® 
Louisiana’s  records  law  required  that  state  records  be  retained  for  three  years,  and  EPA  required  that 
there  be  a  change  in  the  statute,  or  some  demonstration  that  the  air  pollution  program’s  record  retention 
requirement  w'ould  meet  the  five  year  record  retention  requirement.^''  Louisiana  established  a  fee 
schedule  which  assessed  an  average  cost  of  $19  per  ton  for  all  part  70  sources,  w'hich  EPA  found 
acceptable,  and  Louisiana  proposed  to  implement  the  statutoiy'  requirements  of  Section  1 12(g}  through 
the  preconstruction  permitting  process  as  other  states  had  done.** 

On  November  16,  1994,  Louisiana  made  an  additional  submittal  to  EPA  to  deal  with  the 
resen'ations  expressed  by  EPA  and  obtain  full  approval.  EPA  found  that  the  additional  submittal 
adequately  addressed  its  concerns  and  proposed  full  approval  for  all  of  Louisiana  except  for  Indian 


“  59  Fed.  Reg.  43,800  (1994) 

40  C.F.R.  §70.4(b)(3)(i)  (1994)  cited  in  59  Fed.  Reg.  43,799  ( 1 994). 

59  Fed.  Reg,  43,801  (1994). 

Id. 

La.  R1:.v.  Stat.  Ann.  §44:1,  36  (West  1989-1995)  cited  in  59  Fed.  Reg.  43,802  (1994). 
59  Fed.  Reg.  43,803  (1994). 
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Lands  on  April  7,  1995.^"^  Louisiana  changed  its  confidentiality  provisions  to  conform  with  EPA  s 
desires  so  that  no  portion  of  a  permit  would  be  held  confidential.*^  ^  Another  change  made  was  to  allows 
Research  and  Development  (R&D)  facilities  to  not  be  considered  as  part  of  a  facility  if  the  Research 
and  Development  facility  had  a  separate  SIC  (Standard  Industrial  Classification  Code)  from  the  parent 
source.  EPA  stated  that  it  could  accept  such  an  arrangement.^*^  Louisiana  eliminated  the  confusion 
that  existed  with  respect  to  its  deadlines  for  "'Acid  Rain  permit  applications.  Louisiana  changed  its 
regulations  regarding  administrative  permits  to  indicate  that  some  changes  would  be  non-Federal  in 
nature.  EPA  accepted  this  change.'^'^  Louisiana  also  changed  its  provisions  respecting  record  retention, 
significant  modification  procedures  and  permit  conditions  to  comply  with  EPA’s  grounds  for  granting 
flill  approval.^’' 

With  respect  to  the  confusion  over  'Title  I  modifications’’  and  provisions  enforcing  Section 
1 12  of  the  Act,  EPA  accepted  Louisiana's  definition  of  a  'Title  1  modification.’'^'^’  As  with  other  states. 


60  Fed.  Reg.  17,750  (1995). 

Non-disclosure  Must  be  Requested.  All  information  obtained  under  tlie  Louisiana  Environmental  Quality  Act  (the  Act) 
R.S,  30:2001  et  seq.  or  these  regulations;  by  any  order,  license,  or  peraiit  teim  or  condition  adopted  or  issued  under  the 
Act  or  these  regulations;  or  by  any  investigation  authorized  thereby  shall  be  available  to  the  public,  unless  non-disclosure 
is  requested  and  granted  in  accordance  with  R.S.  3t):2030.  Claims  of  coiitidentiality  for  any  data  regarding  air  emissions 
will  be  denied.  No  permit  or  portion  of  a  permit  issued  to  a  source  in  accordance  with  LAC  33:111.507  shall  be  held 
confidential  L.A.C.  33:01.5 17.F.1  (1995)  e/W /n  60  Fed.  Reg.  17,751  (1995). 

Research  and  Development  Facilities.  The  permitting  authority  may  allow  ei  research  and  development  :facility  to  be 
considered  as  ei  sepEirate  source  with  regard  to  the  requirements  of  this  Chapter,  provided  that  the  facility  hiis  a  dilfereiit 
two-digit  StEindard  IndustriEil  Classification  (SIC)  code  :from,  and  is  not  a  support  facility  o:f  the  source  with  which  it  is  co~ 
locEited.  L.A.C.  33:in.50LB.7  (1995)  c/fedm  60  Fed  Reg.  17,751  (1995). 

60  Fed.  Reg.  17,751-17,752  (1995). 

521  Administrative  Amendments 

A,  Administrcitive  Amendment  Criteria.  Administrative  amendment  procedures  mEiy  be  used  to  revise  the  permit  foi  any 
change  that  would  not  violate  any  applicEible  requirement  or  standard  and: 

..  .6.  incorporates  state-only  changes  to  teniis  Euid  conditions  which  are  not  federally  enforceable  under  40  CFR  Paid  70 
and  which  tlie  permitting  authority  determines  to  be  similar  in  nature  to  the  chcinges  listed  in  this  Subsection. 

L.A.C.  33:111.52 1  .A, 6  (1995,  Copr.  Bureau  of  National  Affairs,  1995)  c/tec/  m  60  Fed.  Reg.  17,752  (1995) 

60  Fed.  Reg.  17,752-17,753  (1995). 

Title  I  ModiticEition—any  [)hysical  change  or  change  in  the  method  ot  operation  ot  a  stationciiy'  source  which  increases 
the  EiiTiount  of  an)^  regulated  air  pollutant  emitted  or  which  results  in  the  emission  ol.  any  regvLted  air  pollutant  not 
previously  emitted  and  which  meets  one  or  more  of  the  following  descriptions: 
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the  problems  dealing  with  EPA's  lack  of  finality  in  tliis  area  created  problems  for  the  regulated 
community,  however,  EPA  observed  that  the  fact  that  Section  112’s  status  was  still  undetermined  and 
that  it  was  unenforceable  pending  a  final  regulation  rendered  comments  on  this  section  moot.'  .  The 
status  of  this  program  is  still  pending. 


E.  Ohio 


Ill  order  to  comply  with  Subchapter  V  of  Ibe  Clean  Air  Act,  Ohio  passed  a  new  statute  that 
created  a  special  category  of  air  pollution  permits  needed  to  operate  a  source  regulated  under 
Subchapter  V.™  The  Ohio  Department  of  Environmental  Protection  then  subsequently  promulgated 
regulations  in  accordance  with  that  statute  and  the  corresponding  Federal  statute  and  regulations.  The 
program  was  submitted  to  EPA  on  July  22,  1994,  and  supplemental  submissions  w'ere  made  on 
September  12,  November  21,  and  December  9,  1994,  and  Januaiy  5,  1995.  hi  addition,  EPA  found 
that  other  statutoiy  and  regulatory'  portions  of  the  Ohio  program  w'ere  needed  for  full  consideration  and 


approval  of  the  proposed  Ohio  program.'’ 

As  with  Louisiana,  there  was  a  potential  issue  with  regard  to  Research  and  Development 
(R&D)  facilities  and  whether  or  not  the  facilities  would  be  required  to  be  controlled  as  part  of  a  source 


a.  the  change  will  result  in  the  applicability  of  a  standard  of  pertormance  tor  new  stationary  sources  promulgated  puisuant 
to  section  1 1 1  of  the  C'lean  Air  Act; 

b.  the  change  will  result  in  a  signiticant  net  emissions  increase  under  the  program  for  the  Prevention  ot  Signilicant 
Deterioration,  as  defined  in  LA.C,  33:111.509; 

c.  the  change  will  result  in  a  significant  net  emissions  increase  under  the  program  for  NonaUaimnent  New  Source  Review, 
as  defined  in  L. A. C.  33:111.504; 

d.  the  change  will  result  in  the  applicability  of  a  maximum  achievable  control  technology  (MACl  )  detemiination  pursuant 
to  regulations  promulgated  under  section  1 12(g)  (Moditications,  Hazardous  Air  Pollutantsj  oi  the  Clean  Aii  Act. 

L.A.C.  33:111502  (1995,  Copyright  1995  The  Bureau  ofNational  Affairs,  Inc.)  cited  in  60  Fed.  Reg.  17,753  (1995) 

60  Fed.  Reg.  17,755  (1995). 

Ohio  to V.  Code  Ann  .  §3704.036  (Baldwin  1995) 

CJEiio  Admin.  Code*  §§3745-77-01  to  -10  (1995). 

60  Fed.  Reg.  18,791  (1995). 
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subject  to  pennitting  under  Subchapter  EPA  did  not  regard  this  as  a  problem  because  all 

insignificant  activities  must  be  reported  for  pur]3oses  of  determining  whether  a  source  is  in  compliance 
with  all  applicable  requirements/**  Wliile  EPA  found  no  provisions  specificallj'  designed  to  implement 
Section  1 12(g)  of  the  Clean  Air  Act,  EPA  constnied  Ohio’s  authority  to  implement  all  “requirements’ 
of  the  Clean  Air  Act.  With  respect  to  the  implementation  of  Section  1 12(g)  standards,  EPA,  authorized 
Ohio  to  use  a  Federally  Enforceable  State  Operating  Pennits  (FESOP)  program  for  limiting  hazardous 
air  pollutants^*’  as  opposed  to  using  the  preconstruction  program.  EPA  also  decided  to  defer  a  decision 
on  whether  Ohio’s  definition  of  a  “Title  I  modification”^’  would  require  further  modification  pending 


Ohio  defined  a  Research  iind  Development  source  as  a  source  that: 

fP)  "Research  and  development  sources"  means  sources  whose  activities  are  conducted  for  nonprofit  scientitic  oi 
educational  purposes;  sources  whose  activitie.s  are  conducted  to  test  more  efficient  production  processes  or  meffiods  for 
preventino  or  reducing  adverse  enviroiuneiital  impacts,  provided  that  the  activities  do  not  include  the  production  ot  an 
intermediate  or  final  product  for  sale  or  exchange  for  commercial  profit,  except  in  a  de  minimis  maimer;  a  research  or 
laboratoiy  source  the  primary  purpose  of  which  is  to  conduct  research  and  development  into  new  processes  and  products, 
that  is  operated  under  the  close  supervision  of  technically  trained  personnel,  and  that  is  not  engaged  in  the  manufactuie  ot 
products  for  sale  or  exchange  for  commercial  profit,  except  in  a  de  minimis  manner,  the  temporary  use  of  nomial 
production  sources  in  a  research  and  developtnent  mode  to  test  the  teclinical  or  commercial  viability  of  alternative  raw 
materials  or  production  processes,  provided  that  the  use  does  not  include  the  production  ot  an  mteimediate  or  tmal  product 
for  sale  or  exchange  for  commercial  profit,  e.xcept  in  a  de  minimis  manner;  the  experimental  firing  ot  any  tuel  or 
combination  of  fuels  in  a  boiler,  heater,  furnace,  or  diyer  for  the  purpose  of  conducting  research  and  development  ot  more 
efficient  combrnstion  or  more  effective  prevention  or  control  of  air  pollutant  emissions,  provided  that,  during  tliose  periods 
of  research  and  development,  the  heat  generated  is  not  used  for  nonnal  production  purposes  or  for  producing  a  product  for 
sale  or  exchange  for  commercial  profit,  except  in  a  de  minimi.s  manner,  and  such  otlier  sunilar  sources  as  the  director  may 
prescribe  by  lule. 

Ohio  Rev.  CodeAkn.  §3704.01(P)  (Baldwin  IDfS). 

’‘60  Fed.  Reg.  18,791  (1995). 

’•  The  director  of  enviroiuneiital  protection  shall  develop  and  administer  a  federally  approvable  Title  V  peimit  program 
and  shall  take  all  necessarv  and  appropriate  action  to  implement,  through  the  issuance  of  Title  V  permits,  applicable 
requirements  of  the  federal  Clean  Air  Act.  Title  V  permits  shall  be  required  only  for  major  sources  and  aftected  sources, 
as  defined  in  40  C.F.R.  70.2,  and  solid  waste  incineration  miits  required  to  obtain  a  permit  under  section  129  (e)  oi  the 
federal  Clean  Air  Act  unless  the  administrator  extends  the  obligation  to  obtain  a  Title  V  pemiit  to  other  sources. 

OhioRkv.  Code  Akn.  §3704. 036(A)  (Baldw^iii  1995). 

Limiting  IL4I>  Emissions  Through  a  FESOP  Program.  On  October  25,  1994,  EPA  conditionally  approved  OAC 
3745-35-07  for  establishing  a  mechanism  for  creating  federally  enforceable  limits  on  a  sources  potential  to  emit  (o9  FR 
53586).  This  rulemaking,  which  became  effective  on  December  27,  1994,  authorizes  the  State  to  issue  lederally 
enforceable  State  operating  pennits  addressing  both  criteria  pollutants  and  .EL^Ps. 

60  Fed.  Reg.  18,792  (1995). 

( JJ )  "Title  I  modification"  or  ’'modification  under  any  provision  of  Title  I  of  the  Act"  :tneans  any  modification  undei 
sections  1 1 1  or  1 12  of  the  Act  and  any  major  modification  under  Parts  C  or  D  of  Title  I  of  the  Act. 

Oeuo  Admii^i.  Code  § 3745-77-0  1(JJ)  (1995). 
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the  issuance  of  regulations  on  the  subject.'^  EPA  has  not  issued  a  final  notice  of  proposed  rule -making 
with  respect  to  this  program. 


F.  Nebraska 

Nebraska  was  the  first  state  to  have  a  local  program  be  proposed  for  ftill  approval.  On 
Januar)/  31,  1995,  Region  7  of  EPA  proposed  full  approval  for  the  Lincoln-Lancaster  permitting 
progranii,  which  was  submitted  through  the  state  of  Nebraska  by  the  Lincoln-Lancaster  County  Health 
Department.  The  permitting  program  for  the  City  of  Omaha,  Nebraska,  and  the  program  for  the  state 
of  Nebraska  were  subsequently/  proposed  for  flill  approval  by  EPA.^"'  In  order  to  comply  with 
Subchapter  V,  the  Nebraska  legislature  enacted  changes  to  its  existing  pollution  control  laws  to  add 
provisions  for  a  permit  program  that  v/ould  comply  with  Subchapter  V.  Nebraska  also  added  a 
section  which  complied  with  tlie  fee  collection  provisions  set  forth  in  Subchaptei  V  and  the  Federal 
regulations.^' 

Nebraska's  statute  provides  for  the  regulation  of  hazardous  air  pollutants  and  acid  rain  sources 
required  under  the  Clean  Air  Act.^  '^  When  the  proposal  for  approval  of  Lincoln-Lancastei  was  issued, 
EPA  noted  that  changes  would  be  iiecessaiy^^  in  the  definitions  of  applicable  requirements  and  title  I 
modifications"  as  originally  set  forth  in  the  proposed  local  regulations.^'^  EPA  noted  that  changes  were 
pending  in  corresponding  state  regulations  that  would  remedy  the  defect  in  the  applicable 


60  Fed.  Reg.  18,793  (1995). 

60  Fed.  Reg.  5883  (1995). 

60  Fed.  Reg.  12,521  (1995). 

Neb.  Rev.  Stat.  §81-1505(12)  (1994-1995). 
Neb.  Rev.  Stat.  §81-1505.04  (1994-1995). 
'''  60  Fed.  Reg.  12, .523-12, 524.  (1995). 

60  Fed.  Reg.  5886  (1995). 
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requirements’’  definition. pAidently  this  problem,  at  least  as  perceived  with  respect  to  the  state’s 
definition  of  applicable  requirement  was  corrected  as  EPA  ultimately  recommended  approval  of  the 
state  regiilatoiy  program. 

EPA  proposed  delegation  of  authority  under  Section  1 12  to  all  the  programs  in  Nebraska.^''  As 
with  other  programs,  EPA  relied  on  the  preconstruction  program  to  enforce  the  hazardous  air  pollution 
program  in  these  areas. EPA  made  no  mention  of  the  state’s  or  Omaha’s  definition  of  a  “Title  I 
modification’  in  its  notice  recommending  approval  of  the  programs. The  final  rulemaking  on  these 
programs  is  pending.  On  April  3,  1995,  EPA  proposed  to  grant  approval^'^  to  Lincoln-Lancaster  for 
implementation  of  section  112  standards  after  a  request  was  made  by  Lincoln-Lancaster  to  implement 
the  program  in  their  area  of  jurisdiction.  This  action  is  still  pending. 


G.  Kansas 

On  July  3,  1995,  Region  7  proposed  that  full  approval  be  given  to  the  Kansas  permitting 
program. EPA  gave  general  approval  to  the  Kansas  statutor}/^^  and  regulatoiy^'^''  scheme  enacted  to 
compl}^  with  the  federal  permit  program  requirements.  EPA  indicated  several  changes  to  be  made  prior 


The  origin  ol  the  LLCHD  rule  is  in  title  129  of  the  state  mle.  The  state  has  proposed  mle  changes  for  adoption  in 
December  1994  to  correct  this  deficiency.  As  with  all  other  mles  adopted  by  the  state,  LLCHD  will  incoiporate  this 
change  Eipproximately  two  months  afterward  and  therefore  fullill  all  minor  permit  modification  requirements.  This  change, 
along  with  the  modification  of  ’’applicable  requirement/  will  be  required  before  the  EPA  will  grant  approval  for  the 
program. 

60  Fed.  Reg.  5885  (1995). 

60  Fed.  Reg.  5886  (1995)  (for  Lincoln-Lancaster)  and  60  Fed.  Reg.  12,524  (1995)  (for  Omaha  and  the  state  program). 

‘‘Major  moditicatioif'  means  any  physical  change  in  or  change  in  the  method  of  operation  of  a  major  stationary  source 
that  would  result  in  a  significant  net  emissions  increase  of  any  pollutant  subject  to  regulation  under  the  Act, 

Neb.  Ad^en.  R.  &  Regs.  129-1-056  (1995). 

60  Fed.  Reg.  16,829  (1995). 

60  Fed.  Reg.  34,494  (1995). 

See  generally  Kan.  Stat.  Ann.  §§65-3001  to  -3018  (1992-1995). 

See  generally  Kan.  .Adkun.  Regs.  §§28-19-500  to  -518  cited  in  60  Fed.  Reg.  34,494  (1995). 
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to  full  approval  being  granted,  and  if  the  suggested  changes  were  not  made,  the  program  would  be 
disapproved.''^’ 

The  mandated  changes  included  a  change  in  the  definition  of  an  applicable  lequirement  to 
include  construction  permit  requirements  and  exclude  the  requirement  that  a  SIP  or  Federal 
Implementation  Plan  requirement  must  be  part  of  the  Kansas  air  quality  regulations.  EPA  required 
that  the  Kimsas  permit  application  regulation  be  revised  to  include  fugitive  emissions  of  legulated 
pollutants;  remove  listings  of  insignificant  activities  from  the  applications,  and  clarify  that  compliance 
plans  apply  to  all  regulated  sources.  The  Kansas  regulation®”  dealing  with  alternative  emissions 
limits  did  not  comply  with  Federal  requirements®^  that  an  implementation  plan  must  expressly  authorize 
alternative  limits  and  that  a  source  must  furnish  a  seven  day  notice  for  a  putative  change  in  emissions 
limits  in  accordance  with  Part  70.®*’  Finally.  EPA  noted  that  the  Kansas  regulations  did  not  contain  a 
clause  mandating  the  timely  filing  of  a  required  permit  application,  but  EP A  noted  that  the  state  had 
committed  to  remedy  this  problem. ' 

Kansas  fee  is  twenty  dollars  per  ton  of  regulated  pollutant,  and  as  a  consequence,  the  state 
submitted  the  required  demonstration'®’  that  this  fee  would  still  adequately  support  the  state  permit 


60  Fed.  Reg.  34,494-34,495  (1995). 

”'  60  Fed.  Reg.  34,494(1995). 

K/VN.  Admin.  Regs.  §28-19-5 11  (1 995)  cited  in  60  Fed.  Reg.  34,494  (1995). 
Kan.  /Vdmin.  Regs.  §28-19-512  (1 995)  cited  in  60  Fed.  Reg.  34,495  (1995). 
”M0  C.F.R.  §70.6(a)(l)(iii)  (1994)  cited  in  60  Fed.  Reg.  34,495  (1995). 

”®40  C.F.R.  §70.4(b)(12)(iii)  (1994)  cited  in  60  Fed.  Reg.  34,495  (1995). 

””  Ka_n.  Admin.  Regs.  §28-19-518  ( 1 995)  cited  in  60  Fed.  Reg.  34,495  (1995). 
60  Fed.  Reg.  34,495  (1995). 

Id. 
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program,  even  though  the  fee  was  below  the  presumptive  minimum  established  by  the  Clean  Air  Act.‘°‘ 
EPA  noted  that; 


The  EPA  is  aware  that  Kansas  lacks  a  program  designed  specifically  to  implement 
section  112(g),  However,  Kansas  does  have  a  program  for  review'  of  new'  and 
modified  hazardous  air  pollutant  sources  that  can  sen'e  as  an  adequate  implementation 
vehicle  during  the  transition  period,  because  it  would  allow  Kansas  to  select  control 
measures  that  would  meet  M ACT,  as  defined  in  section  112,  and  incorporate  these 

•  103 

measures  into  a  Federally  enforceable  preconstaiction  permit. 

Based  on  this,  EPA  proposed  to  delegate  all  authorities  under  Section  1 12  to  Kansas,  using  the 
preconstruction  program  and  existing  Kansas  regulations  to  implement  Section  112  in  Kansas. 
Finally,  EPA  observed  that  the  Kansas  program  also  was  adequate  to  implement  the  acid  rain  program, 
and  if  the  changes  that  EP  A  required  w'ere  made,  and  an  Implementation  Agreement  w  ith  EPA  w'as 
executed,  the  program  would  be  eligible  for  fiill  approval.'"^  On  July  17,  1995,  EPA  issued  a  direct 
final  rule  which  implemented  the  Kansas  implementation  plan  provisions  dealing  w'ith  a  separate 
program  controlling  the  potential  to  emit  for  some  criteria  pollutants  and  HAPs.'”'’  EPA  granted 
approval  specifically  to  the  creation  of  a  “Federally  Enforceable  State  Operating  Program  (FESOP  ), 
which  EP.A  believed  would  be  adequate  to  enforce  Section  112  notwithstanding  the  fact  that  the 


CAA.  §5()2(b)(3XB)(i),  42  U.S.C.A.  §766la(b)(3)(B)(i)  (1983-1995). 
60  Fed.  Reg.  34,496  (1995). 

Id. 

Id 
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regulation  on  Section  112  has  yet  to  be  published  ”"  The  five  criteria  for  approving  a  FESOP  m  the 
absence  of  a  regulation  on  Section  1 12  were  also  announced  in  this  rulemaking  as  well.  The  permit 
program  itself  is  pending  a  final  nilemaking. 


60  Fed.  Reg.  36,36 1  (1 995). 

60  Fed.  Reg.  36,363  0995). 

[Aj  FESOP  program  for  H/\Ps  must  meet  the  statutory  criteria  for  approval  under  section  112(1)(5).  lliis  section 
allows  EPA  to  approve  a  program  only  if  it;  (1 )  Contains  adequate  authority  to  ensure  compliance  with  any  section  112 
standards  or  requirements;  (2)  provides  for  adequate  resources;  (3)  provides  for  an  expeditious  .schedule  for  ensiuing 
compliance  with  section  112  requirements;  and  (4)  is  otherwise  likely  to  satisfy  the  objectives  ol  the  Act. 

60  Fed.  Reg.  36,363  (1995). 
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IV 


Programs  with  Interim  Approval  or  that  have  been 
proposed  for  Interim  Approval 

When  Subchapter  V  was  passed  by  Congress,  a  status,  knoAvn  as  interim  approval  was 
authorized  for  programs  that  did  not  fully  meet  the  standards  for  approval,  but  could  never-thedess 
become  operational.  This  status  was  only  authorized  for  a  maximum  of  two  years  after  the  issuance  of 
the  interim  approval  by  the  Administrator.’  EPA  stated  that  it  would  grant  interim  appioval  to 
programs  that  substantially  meets  the  requi  rements  of  this  part,  but  are  not  ftilly  approvable.**  In  order 
to  meet  the  minimum  criteria  for  interim  approval,  a  program  must  provide  for  collection  of  adequate 
fees;  satisfy  the  applicable  requirements  with  respect  to  major  sources;  provide  for  fixed  permit  terms, 
allow  for  public  participation;  provide  for  EPA  and  affected  state  review;  allow  for  the  EPA  to  veto 
permits,  if  necessary  ;  have  adequate  enforcement  authority;  provide  for  operational  flexibility,  have 
streamlined  procedures  for  permit  application  and  revision;  submit  copies  of  the  peimit  application  and 
other  related  documentation;  and,  provide  for  alternative  operating  scenarios.^  "With  these  guidelines  in 


CA4  §5()2(g),  42  U.S.C.A.  §76(31a(g)  (1983-1995). 

'40C.F.R.  §7().3(d)(l)(1994). 

(3)  The  EPA  will  grant  inlerim  approval  to  any  program  if  it  meets  each  of  the  following  minimum  requirements: 

n )  Adequate  fees.  The  program  must  provide  for  collecting  permit  fees  adeqiuite  for  it  to  meet  the  leqiuieinents  ol  §70.9 
of  this  part. 

(ii)  Applicable  requirements.  The  program  must  provide  for  adequate  a.uthority  to  issue  pennits  that  assure  compliance 
with  the  requirements  of  paragraph  {c)(  1)  ot  this  section  for  those  major  sources  covered  by  the  program. 

(iii)  Fixed  term.  The  program  must  provide  for  fixed  pennit  tenns,  consistent  with  paragraphs  (b)(3)  (lii)  and  (iv)  of  this 
section. 

(iv)  Public  participation.  The  program  must  provide  for  adec[ua.te  public  notice  ot  and  an  opportunity  for  public  comment 
and  a  healing  on  draft  peraiits  and  revisions,  except  for  modificalions  qualifying  for  minor  permit  modification  procedures 
under  §70. 7(e)  of  this  part. 

(v)  F’PA  and  affe'Cted  State  reviews  The  jxogram  must  allow'  EPA  an  opportunit}^  to  revieAv  each  proposed  permit, 
including  peiniit  revisions,  and  to  object  to  its  issuance  consistent  with  §70.8(c)  of  tliis  part,  lire  program  must  provide  for 
affected  State  review'  consistent  with  §70. 8(b)  of  tliis  part. 
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effect,  the  majoi  ity  of  actions  b}/  ERA  with  respect  to  programs  have  been  to  give  them  interim 
approval  status  under  this  authority'.  In  virtually  every  case,  each  program  is  given  authority  to  remedy 
the  problem  within  two  years.  The  process  that  occurred  in  Louisiana'^  is  illustrative  of  w'hat  those 
areas  that  have  been  granted  interim  approval  w  ill  have  to  go  though  to  obtain  full  approval  of  their 
programs.  As  a  general  aile,  the  simpler  a  program,  and  the  more  it  tracks  the  Federal  regulation,  the 
more  likely  the  program  will  be  fully  approved. 

Ttiis  part  of  the  thesis  will  deal  with  all  those  state  and  local  programs  that  have  been  granted 
or  proposed  for  interim  approval  status  by  ERA  except  for  programs  in  California,  which  will  be 
covered  in  a  separate  part  of  this  work.'' 

A.  Washington  State 

Tlie  first  program  to  be  granted  interim  approval  status  was  that  of  Washington  state  and  eight 
local  programs*'  in  tliat  state. The  statutory  authority  for  the  pennit  program  in  Washington  was 


(vi)  Permit  issuance.  The  program  must  provide  that  the  proposed  permit  wi.ll  not  he  issued  if  EPA  objects  to  its  issuance. 

(vii)  Enforcement.  The  program  must  contain  authority  to  enforce  pennits,  including  the  auftiority  to  assess  penalties 
against  sources  that  do  not  comply  with  their  permits  or  with  the  requirement  to  obtain  a  permit. 

(viii)  Operational  flexibility.  The  program  must  allow  changes  VYithin  a  pennitted  tacility  without  requiring  a  permit 
revision,  if  the  changes  are  not  modifications  under  any  provision  of  title  I  of  the  act  and  the  changes  do  not  exceed  the 
emissions  allowable  under  the  permit,  consistent  with  paragraph  (b)(T2)  of  this  section. 

llx)  Streamlin<c;d  procedures.  The  program  must  provide  lor  streamlined  procedures  for  issuing  and  re\hsing  permits  and 
detennining  expeditiously  after  receipt  of  a  pennit  application  or  application  for  a  permit  revision  whether  such 
application  is  com])let.e. 

(x  )  Pennit  application,  llie  program  sutimittal  must  include  copies  of  the  pennit  application  and  reporting  forni(s  )  that  the 
State  will  use  in  implementing  die  interim  program. 

(xi)  .Alternative  scenarios.  The  program  submittal  must  include  provisions  to  insure  that  alternate  scenarios  requested  by 
the  source  aie  included  in  the  part  70  permit  pursuant  to  §70.6{a)(9)  of  this  part. 

40  C.F.R.  §70, 3(d)(3)  (1994). 

See  .nipra  part  JU.D. 

See  infra  Part  V. 

EPA  proposes  interim  approval  of  the  operating  pennit  programs  submitted  by  the  Washington  Department  of  Ecology 
(Ecology),  the  Washington  Energy  Facility  Site  Evaluation  Council  (EFSEC),  the  Northwest  Air  Pollution  Authority 
(NWAl'A),  the  Olympic  Air  Pollution  Control  Authorib/  (OAPCA),  the  Puget  Sound  Air  Pollution  Control  Agency 
(PSi^^C'A).  the  Spokane  County  Air  Pollution  Control  Authority  (SCAPCA),  and  the  Southwest  Air  Pollution  Control 
Authority  (SWAPCA)  for  the  puipose  of  complying  with  'fitle  V  of  the  Federal  Clean  Air  Act. . . 
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changed  to  comply  with  the  provisions  of  Subclmpter  V.^  The  state  Department  of  Ecology  (hereafter 
''Ecology”)  promulgated  a  regulation  to  comply  with  Subchapter  that  was  used  as  a  model,  or 
incorporated  by  reference  by  the  local  authorities  when  establishing  the  respective  programs  for  the 
areas  where  the  local  programs  had  jurisdiction.^ '  Two  of  the  local  programs,  Benton-Franklin,  and 
Yakima  C!ounty  adopted  their  regulations  prior  to  the  adoption  of  the  state  regulation  and  EPA 
concluded  that  these  programs  would  face  substantial  problems  in  implementation  because  of  the 
programs  dubious  legality  . EPA  noted  that  the  local  jurisdictions  would  be  able  to  regulate 

All  Title  V  sources  within  the  jurisdiction  of  a  delegated  local  air  authority  will  be 
subject  to  the  operating  permit  program  of  such  local  air  authority,  except  tor  primary 
aluminum  smelters,  kraft  pulping  mills,  sulfite  pulping  mills,  energy  facilities  under 
EFSEC's  jurisdiction  and  sources  on  the  U.S.  Department  of  Energy's  Hanford 
Nuclear  Reservation.  These  sources,  along  with  sources  in  the  17  counties  not  covered 
by  local  air  authorities,  will  be  subject  to  Ecology's  operating  pemiit  program,  with  the 
exception  of  energy  facilities  that  w  ill  be  subject  to  EFSEC*s  program.^" 

EPA  noted  that  the  state  had  clamned  jurisdiction  over  some  Indian  lands  for  the  puqiose  of 
implementing  Subchapter  V,  but  found  that  this  claim  was  debatable  and  proposed  only  to  giant 
Washiiigton  such  authority  where  there  was  an  existing  statutorily  ratified  agreement  respecting  the 
implementation  of  enviroimiental  laws  by  the  state  in  Pierce  County,  Washington,  on  the  Puyallup 
Indian  Reservation.^'^  All  other  Indian  Resen^ations  would  be  regulated  directly  by  EPA  under  the 


EPA  proposes  two  alternative  actions  on  the  operating  permit  programs  submitted  by  the  Benton-Franklin  Counties  Clean 
Air  Authority  (BFCCAA)  and  the  Yakima  County  Clean  Air  Authority  (YCCAA):  disapproval  or,  if  these  pennittiiig 
authorities  make  certain  specified  changes  to  their  operating  pennit  programs  by  the  time  EPA  tEikes  final  action  on  this 
proposed  rulemaking,  interim  approval. 

59  Fed.  Reg.  42,553  (1994). 

^59Fed.  Reg.  55,813  (1994). 

Wash.  Rev.  Code  Akn.  §70.94.161  (West  1992-1995)  cited  in  59  Fed.  Reg.  42,553  (1994) 

^  Wash.  Admin.  Code  §§173-401-100  to  -940  (1995  )  cited  in  59  Fed.  Reg.  42,553  (1994j 
59  Fed.  Reg.  42,55342,554  (1994). 

“  Id. 

59  Fed.  Reg.  42,553  (1994). 

^'T\ie  Tribe  shall  retain  and  exercise  jurisdiction,  and  the  United  States  and  the  State  mid  political  subdivisions  thereot 
shall  retain  and  exercise  jurisdiction,  as  provided  in  the  Settlement  Agreement  and  leclmical  Documents  and,  where  not 
provided  therein,  as  otherwise  provided  by  Federal  lave. 
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provisions  of  Subcliaptcr  ^  EPA  found  that  the  provisions  relating  to  applicable  requii  enieiits,  while 
confusing  were  never-the-less  acceptable  and  would  not  bar  to  approval  of  the  program.  '  EPA  found 
that  if  compliance  schedules  in  preexisting  orders  would  be  submitted  as  part  of  a  permit,  and  the 
compliance  order  made  no  provisions  for  penalties,  then  this  would  be  contrar}^  to  Federal  mles. 

EPA  found  that  the  Washington  submittal  generally  met  standards  for  full  approval,  but  found 
deficiencies  in  the  definition  of  a  'Title  I  modification^ inadequate  criminal  penalties^  in  the 
authorizing  statute;  and  revision  of  the  criminal  penalty  provisions  to  authorize  punishment  of 


25  U.S.C.A.  §1 773g  (1983-1995)  cited  in  59  Fed.  Reg.  42,254. 

Title  V  sources  located  vdthin  the  exterior  boundaries  of  other  Indian  Reservations  in  Washington  will  be  subject  to  the 
federal  operating  permit  program,  to  be  promulgated  at  40  CFR  Part  71,  or  subject  to  the  operating  pennit  piogiam  ot  an)' 
Tribe  approved  after  issuance  of  the  regulations  under  Section  301(d)  of  the  Clean  Air  Act  authorizing  LP.A  to  treat  Fribes 
in  the  same  manner  as  States  for  appropriate  Clean  Air  Act  provisions. 

59  Fed.  Reg.  42,554  (1994). 

Compliance  schedules 

(1)  Issuance.  Whenever  a  source  is  found  to  be  in  violation  of  an  emission  standard  or  other  provision  of  this  chapter, 
ecology  or  tlie  authority  ma)'  issue  a  regulatory  order  re(piriiig  that  ttie  source  be  brought  into  compliance  within  a 
specitied  time.  The  order  shall  contain  a  schedule  for  installation,  with  inteimediate  benchmaik  chites  and  a  final 
completion  date,  and  shall  constitute  a  compliance  schedule.  Pvequirements  for  public  involvement  (WAC  n^^-OO-lyf) 
must  be  met. 

(2)  Federal  fiction.  A  source  shall  be  considered  to  be  in  compliance  with  this  chapter  if  all  the  provisions  ol  its  individual 
compliance  schedule  included  with  a  regulatory  order  are  being  met.  Sucli  compliance  does  not  preclude  federal 
enforcement  action  by  the  EPA  until  and  unless  the  schedule  is  submitted  and  adopted  as  an  amendment  to  the  state 
implementation  plan. 

(3)  Penalties  for  delayed  compliance.  Sources  on  a  compliance  schedule  but  not  meeting  emissions  standards  may  be 
subject  to  penalties  as  provided  in  the  Federal  Clean  Air  Act 

Wash.  .^dmin.  Code  §173-400-161(1-3)  (1994)  cited  in  59  Fed.  Reg.  42,554  (1994) 

^"(33)  "Title  I  modification"  or  "modification  under  any  provision  of  Title  1  of  the  FCA4  jTederal  Clean  Air  Act]"  means 
any  modification  under  Sections  111  (Standards  of  Perlonuance  tor  New  Stationary  Sources)  or  112  iFlazardous  Aii 
Pollutants)  of  the  FCA.4  and  an>'  physical  change  or  change  in  the  method  of  operations  that  is  subject  to  the 
preconstruction  review  regulations  promulgated  under  Paris  C  (Prevention  of  Significant  Deterioration)  and  D  (Plan 
Requirements  for  Nonattainment  i^eas)  of  Title  I  of  the  FCAA. 

Wash.  Admin.  Code  §175-401-200(33)  (1994)  cited  in  59  Fed.  Reg.  42,557  (1994) 

(1)  Any  person  who  knowingly  violates  any  of  the  provisions  ot  chapter  70.94  or  70.120  RC\^,  or  any  ordinance, 
resolution,  or  regulation  in  force  pursuant  thereto  shall  be  guilty'  ot  a  crime  and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  ten  thousand  dollars,  or  by  imprisonment  in  the  county  jail  for  not  more  than  one  year,  or  by 
both  for  each  separate  violation. 

Wash.  Rbv.  Code  Ann.  §70.94.430(1)  (West  1992-1995)  cited  m  59  Fed.  Reg.  42,557  (1994) 
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timipering  or  rendering  ''inaccurate  any  required  monitoring  device  or  method.  Additionally,  EPA 
found  that  the  state  needed  to  comply  with  the  requirement  that  there  be  a  state  cause  of  action  if  the 
permitting  authority  fails  to  act  on  a  permit,"'''  and  require  that  ‘''insignificant  activities  be  covered 
under  the  permitting  program.  EPA  found  that  the  existing  definition"*  could  have  excluded  some 
sources  that  should  be  covered  under  Part  70  .-'’ 

For  each  regional  air  pollution  control  agency  EPA  listed  the  deficiencies  to  be  coriected 
before  final  approval  could  be  granted  to  them.  For  the  regional  programs,  which  covered  the 
Northwest  Air  Pollution  Authority,  the  Olympic  Air  Pollution  Control  Authority,  the  Puget  Sound  Air 
Pollution  Control  Agency,  the  Spokane  County  Air  Pollution  Control  Authority,  and  the  Southwest  Air 
Pollution  Control  Authority,  EPA  required  that  the  criminal  penalty  provisions  for  each  regulatory^ 
authority  be  brought  into  compliance  with  the  standard  of  being  able  to  assess  at  least  a  maximum  of 
$10,000  per  day  per  violation  in  fines.  EPA  required  those  programs  covering  Benton-Franklin 


59  Fed.  Reg.  42,557  (1994) 

Pail;  70  requires  that  St;ate  lav^  provide  a  cause  of  action  in  Shite  court  tor  the  permitting  authority's  failure  to  take  tinal 
action  on  a  permit  vvithiu  the  specified  time  period. 

59  Fed.  Reg.  42,558(1994). 

(2)  Applicable  Requirements. 

(a  )  'Notvaths landing  Eiiiy  other  provision  of  this  chapter,  no  emissions  unit  or  activity  subject  to  a  ledeially  entorceable 
a.pplicable  requirement  (other  than  generally  applica[)le  requirements  of  the  state  implementation  plan)  shall  qualify  as  an 
msignificaiit  emissions  unit  or  activity.  For  purposes  of  this  section,  generally  applicable  requirements  ol  the  state 
implementation  plan  are  those  federally  enforceable  requirements  that  apply  universally  to  all  emission  units  or  activities 
without  reference  to  specific  types  of  emission  units  or  activities. 

(b)  The  application  shall  list  and  the  permit  shall  contain  all  generally  applicable  requirements  that  apply  to  insigniticant 
emission  units  or  activities  in  the  source. 

(c)  The  permit  shall  not  require  testing,  monitoring,  :reporting  or  recordkeeping  for  insignificant  emission  imits  oi 
activities  except  where  generally  applicable  requirements  of  the  state  implementation  plan  specifically  impose  these 
requirements.  These  requirements  identilied  in  the  state  implementation  plan  shall  be  deemed  to  satisfy  the  requirements 
ofWAC  173-401-615  and  173-401-630(1). 

(d)  For  insignificant  emission  units  or  activities,  the  source  will  not  need  to  certify  compliance  undei  WAC  173401- 
630(5). 

Wash.  Admlh.  Code  §173401-530(2)(a-d)  (1994)  cited  in  59  Fed.  Reg.  42,558  (1994). 

59  Fed.  Reg.  42,558  (1994). 

59  Fed.  Reg.  42,55842,559  (1994). 
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Count}'  and  Yakima  County  to  implement  changes  consistent  with  the  changes  required  in  the  state 
regulations.^'^ 

All  the  authorities  in  Washington  were  committed  to  assume  jurisdiction  to  implement  section 
112  of  the  Act.  EPA  noted  that  the  ^Vashington  authorities  had  adopted  regulations  required  to 
implement  delegation  of  Section  1 12  standards  and  that  delegation  of  authority  would  be  dealt  with  in  a 
separate  rulemaking.’^  EPA  observed  that  there  was  no  implementing  federal  regulation  to  allow^ 
implementation  of  Section  1 12(g)  and  that  any  implementation  of  Section  1 12(g)  in  Washington  would 
be  interim  and  subject  to  change  in  the  event  EPA  issued  a  regulation  implementing  Section  1 12(g).^^ 

On  November  9,  1994,  Region  10  issued  notice  of  a  final  interim  approval  for  all  the  programs 
in  Washington,  with  an  effective  date  for  this  approval  of  December  9,  1994.^"  EPA  refiised  to  delay 
action  on  Washington’s  program  during  the  pendency  of  the  federal  regulatory  proceedings.  With 
respect  to  the  problems  concerning  the  state’s  definition  of  a  'Title  I  modification.”"^  EPA  granted  the 
program  interim  approval  even  with  its  reservations  about  the  state’s  definition  of  a  ‘Title  I 
modification”  because  EPA  was  not  certain  that  the  slate’s  definition  was  going  to  be  held  incorrect  or 
inadequate’^  and  EPA  stated  that  the  problems  with  ‘Title  I  modifications”  would  still  have  to  be 


59  Fed.  Reg.  42,559  (1994). 

-  59  Fed.  Reg.  42,557  ( 1 994). 

59  Fed.  Reg.  42,55642,557  (1994). 

59  Fed.  Reg.  55,813  (1994). 

See  supra  text  accompanying  note  1 6. 

First,  EPA  has  not  yet  conclusively  detennined  that  a  narrower  definition  of  "title  1  moditications"  is  incoiTect  and  thus  a 
basis  for  disapproval  (or  even  interim  approval  ).  The  Agency  has  received  numerous  comments  on  this  issue  as  a  result  ot 
the  August  29,  1994  Federal  Register  notice,  and  ERA  cannot  and  will  not  make  a  final  decision  on  this  issue  until  it  has 
evaluated  all  of  the  comment.^.  Second,  1:'.P.A  believes  that  the  Washington  program  should  not  be  disapproved  because 
EPA  itself  has  not  yet  been  able  to  resolve  this  issue  tlirough  rulemaking.  Moreover,  disapproving  programs  from  States 
such  as  Washington  that  submitted  their  programs  to  EPA  on  or  before  the  November  15,  1993  statutoiy  deadline  could 
lead,  to  the  pervcirse  result  that  tliese  States  would  I'eceive  disapprovals,  while  States  which  Avere  late  in  submitting 
programs  cotild  take  advantage  ot' revised  interim  approval  criteria  if  and  when  these  criteria  become  filial.  In  effect,  States 
would  be  severely  penalized  for  having  made  timely  program  submissions  to  EPA.  Piiially,  disapproval  of  a  State  program 
for  a  potential  problem  that  primarily  affects  permit  revision  procedures  would  delay  the  issuance  of  Vari  70  permits, 
hampering  State/Federal  efforts  to  improve  environmental  protection  tlnough  the  operating  pennits  system. 

59  Fed.  Reg.  55,815  (1994) 


57 


worked  out  by  all  jurisdictions.^®  As  with  the  programs  that  were  granted  full  fuuil  approval,  EPA 
announced  its  intention  to  use  Washington’s  preconstruction  program  as  a  basis  for  enforcing  Section 
1 12(g)  in  a  nilemaking  to  be  made  at  a  later  date,^’  which  occurred  when  EPA  first  proposed  that 
Washington’s  Hazardous  air  pollution  program  be  delegated  on  February/  22,  1995,  and  tins 
delegation  was  issued  full  approval  on  April  3,  1995.'^ 

EPA  approved  the  Washington  regulatoiy'  scheme,  relating  to  Section  1 12  implementation,  that 
was  submitted  on  September  29,  1994  for  the  state  and  two  of  its  regional  control  authonties"''  as  a 
method  of  implementing  Section  112,  even  though  the  Washington  regulations  were  not  specifically 
designed  for  this  purpose.^^  EPA  still  was  uncertain  as  to  what  effect  the  approval  of  these  regulations 
would  have  on  subsequent  regulations  issued  by  the  federal  government  and  requested  comment  on  this 
issue.’®  Never-the-less,  EPA  approved  the  Washington  regulations  and  the  necessaiy  changes  in 
Washington’s  implementation  plan  became  effective  on  June  2,  1995.’^ 

Washington  asserted  that  it  had  jurisdiction  over  all  the  Indian  lands  ’  but  EPA  demurred, 
citing  previous  case  law’®  where  Washington  had  sought  to  obtain  jurisdiction  over  Indian  lands  within 


Id 

”  60  Fed.  Reg.  9802  (1995). 

”  60  Fed.  Reg,  16,289  (1995). 

^*60  Fed.  Reg.  9806(1995). 

^-Id 

EPA  request  s  comment  on  the  appropriateness  of  making  Federally  enforceable  the  terms  and  conditions  of  an  order  that 
was  issued  prior  to  EPA's  approval  of  a  State  or  local  nile,  provided  the  order  itself  complied  with  all  of  the  requiremen  s 
of  the  EPA-approved  rule. 

60Fed.  Reg.  9809  (1995). 

60  Fed.  Reg.  28,726  (1995). 

In  support  of  tliis  contention.  Ecology  generally  asserts  that  Ecology  has  "necessary  jurisdiction  to  regulate  Title  V 
sources  throughout  the  state."  Ecology  also  appears  to  be  alleging  that,  at  a  minimum,  it  has  authonty  over  non-hid>an 
owned  Title  V  sources  on  non-Indian  owied  fee  lands  within  reservations.  Ecology  states  that  the  law  presumes  it  ha, 
authority  over  such  sources  and  that  the  legal  opinion  accompanying  its  Title  V  program  submittal  should  be  mteipie  ed  o 
apply  consistentlv  at  least  to  all  fee  lands  within  the  exterior  boundaries  of  the  State.  Ecology  cominents  tha  [cjourts 
have  onlv  Ibund  W  tribal  iurisdiction  when  the  weight  of  tribal  interests  is  great  enough"  and  that  [s]everal  potential 
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the  state  of  Washington  for  the  purpose  of  implementing  similar  state  permitting  provisions  under  the 
Resource  Conservation  and  Recovery  In  tlie  final  analysis,  EPA  concluded  that  Washington 

presented  no  evidence  of  any  authority  to  regulate  sources  within  reservations  in  Washington,  except 
where  authorized  in  the  Puyallup  reser^ation.^^  EPA  observed  that  the  Federal  Indian  policy  u^as 
intended  to  enhance  the  principals  of  Indian  ''self-govemnientf''^"  This  issue  will  be  discussed  later  in 
this  paper."^' 

EPA  noted  that  the  criminal  authorities  for  the  state  program  and  several  of  the  local  programs 
needed  to  be  brought  into  line  with  the  Federal  regulatory  standard,  but  issued  interim  approval  never- 
the-less  for  all  the  programs  in  Washington.'^'^  Washington  must  submit  proposed  changes  to  its 
programs  to  comply  with  EPA’s  edicts  by  May  9,  1996  and  a  fully  approved  program  must  be  in  effect 
b}^  November  9,  1996,  in  order  to  avoid  sanctions  or  the  implementation  of  a  Federal  permit  program.*^^ 


major  sources  owned  by  noii-|I]ndians  with  no  tribal  relationships  can  be  found  in  the  State  on  fee  lands  within 
reservations. " 

59  Fed.  Reg.  55,816  (1994) 

Washington  Department  of  Ecology  v.  Environmental  Protection  Agency  752  F.2d  1465  (9th  Circ.  1,985),  (hereatter 
Ecology  v.'ePA)  cited  in  59  Fed.  Reg.  55,816  (1994). 

42  U.S.C.A.  §§69()l-6992k  (1983-1995). 

59  Fed.  Reg.  55,818  (1994). 

In  keeping  with  the  principal  of  Indian  self-goveniment,  the  Agency  will  view  Tribal  Goveniments  as  the  appropriate 
non-Federal  parties  for  making  decisions  and  carrying  out  program  responsibilities  affecting  Indian  reservations,  their 
environments,  and  the  health  Eind  welfare  of  the  reservation  populace.  Just  as  EPA's  deliberations  and  activities  have 
traditionall}'  invol  ved  interests  and/or  participation  ot'  State  Governments,  EPA  wall  look  directly  to  Tribal  Governments  to 
play  this  lead  role  for  matters  affecting  reservation  environments. 

59  Fed.  Reg.  55,818  (1994)  (citations  omitted). 

^^-SeemfraFaitVEA. 

59  Fed  Reg.  55,818-55,819  (1994). 

59  Fed.  Reg.  55,819  (1994). 
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B.  New  Mexico 


On  May  19,  1994,  EPA  proposed  interim  app  roval  status  for  the  permit  program  of  the  state 
of  New  Mexico'*®  and  issued  a  final  rulemaking  on  November  18,  1994,  granting  the  state  program 
interim  approval  status  effective  December  19,  1994.^^  There  is  one  local  program  in  New  Mexico, 
and  the  program  has  jurisdiction  over  City  of  Albuquerque  and  Bernalillo  County  [heieafter 
“Albuquerque”].  The  program  for  that  jurisdiction  ivas  proposed  for  interim  approval  status  on 
January  10,  1995,'*®  with  an  effective  date  of  March  13,  1995,  for  final  approval  of  the  program  in  a 
direct  final  rulemaking.  EPA  received  comments  on  the  Albuquerque  program,  but  did  not  deem  these 
comments  of  the  character  that  would  warrant  a  reopening  of  the  mlemaking  process  and  allowed  the 
Albuquerque  program  to  be  approved  as  originally  proposed.'*** 


The  New  Mexico  authorizing  statute  was  amended  to  reflect  the  need  to  permit  sources 
according  to  the  dictates  of  Subchapter  V.'’  ’  New'  Mexico  did  not  request  any  authority  to  implement 
Subchapter  V  over  any  Indian  lands  w  ithin  the  state  and  Region  6  obsen/ed  that  anothei  EPA  Region, 
Region  9  would  have  jurisdiction  over  part  of  the  Indian  lands  in  New  Mexico  when  a  final  decision 
was  made  as  to  the  disposition  of  pennitting  programs  for  areas  under  Indian  control.'  EPA  found  the 
submission  by  New'  Mexico  generally  met  the  requirements  of  Subchapter  V  and  40  C.F.R.  Part  70  and 


59  Fed.  Reg.  26,158  (1994). 

59  Fed.  Reg.  59,656  (1994). 

60  Fed.  Reg.  2527(1995). 

60  Fed.  Reg.  13,046  (1995). 

Stat.  Ann,  §74-2-7(A)  (Micliie  1978-1995). 

To  date,  no  tribal  or  I^ieblo  government  in  New  .Mexico  has  authority  to  administer  an  independent  aii  program  in  the 
State.  Upon  promulgation  of  tlie  Indian  air  regulations,  the  Indians  will  then  be  able  to  apply  as  a  State,  and  receive  the 
authority  from  EPA,  to  implement  an  operating  pennits  program  under  title  V  of  the  1990  Amendments.  The  Navajo 
Nation  lands,  including  those  in  New  Mexico,  are  administered  under  the  jurisdiction  of  EPA,  Region  9.  I  he  State  ol  New 
Mexico  recognizes  the'five  (5)  re.servations  and  nineteen  (19)  Pueblos  throughout  the  lands  of  the  State. 

59  Fed.  Reg.  26,159(1994). 
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issued  a  sunimar\  of  the  New  Mexico  provisions, New  Mexico  proposed  to  charge  two  separate 
rates  for  pollutants,  both  of  which  were  well  below  the  presumptive  minimum  of  twenty-five  dollars  per 
ton,  but  EPA  found  that  the  proposed  fee  schedule  would  be  adequate  to  ensure  that  the  program  w^ould 
be  self-supporting.^^ 

With  respect  to  delegation  of  Section  112  standards,  and  Section  112(g)  in  particular,  New^ 
Mexico  elected  to  implement  this  program  thi’ough  the  preconstaiction  permitting  process  as  with  other 
states  that  have  both  interim  and  full  approval,  and  New  Mexico  committed  to  establishing  an  acid  rain 
program  by  the  beginning  of  1995  . 

The  sole  ground  for  requiring  that  New^  Mexico  not  be  awarded  fiill  approval  status  was  the 
criminal  enforcement  provisions  that  v^cre  enacted  b}^  the  state  and  that  the  statute  would  have  to  be 
changed  to  comply  with  the  Federal  regulations.^^  In  reaction  to  this,  New'  Mexico  has  since  changed 
its  criminal  provisions  to  deal  with  EPA's  concerns.'’^  The  problem  of  the  "Title  1  Modification'’ 


The  following  requirements,. ..  are  addressed  in  ...  the  State’s  submittal:  (A)  Applicability  criteria,  including  any  criteria 
used  to  determine  insignificant  activities  or  emissions  levels  (40  CFR  70.4(b)(2));  AQCR  770.11. ,  "List  of  Insigniticant 
Activities";  (B)  Provisions  for  continuing  permits  or  pennit  terms  if  a  timely  and  complete  application  is  submitted,  but 
action  is  not  taken  on  a  request  prior'  to  permit  expiration  (40  CFR  70.4(b)(T0));  AQCR  770.IV  A.4.;  (C)  Provisions  for 
action  on  pennit  applications  (40  CFR  70.4(b)(6)):  AQCR  770,IV.A.3.;  (D)  Provisions  for  pennit  content,  (including  40 
CFR  70.4(b)(16)):  all  applicable  requirements:  AQCR.  770.1II.C.1.;  a  fixed  term:  AQCR  770.in.C.2.;  monitoring  and 
related  record  keeping  and  reporting  requirements:  AQCR  770. El. C. 3.  through  5.;  source  compliance  requirements:  AQCR 
770.in.C.7.:  (E)  Operational  Oexibility  provisions  (40  CFR  70.4(b)(12)):  AQCR  770.III.C.8.;  (F)  Provisions  for  pennit 
issuance,  renewals,  reopenings  and  revisions,  including  public,  EPA  and  aflected  State  review  to  be  accomplished  in  an 
expeditious  manner  (40  CFR  7().4(b)(13)  and  (16)):  AQCR  770.  VI.;  and  (O)  If  the  permitting  authority  allows  oft-permit 
changes,  provisions  assuring  compliance  with  §§  70.4{b)(14)  and  (15):  AQCR  770.C.9.  The  AQCR  regulations,  in  section 
77().IV.(H).,  provide  that  applicants  can  receive  variances  from  non-Federal  conditions  only.  The  State  prevents  any  source 
from  receiving  a  variance  from  any  AQCR  770  or  part  70  requirements. 

59  Fed.  Reg.  26,160  (1994). 

59  Fed.  Reg.  26,160-26,161  (1994). 

59  Fed.  Reg.  26,159  (1994). 

D.  At:  ally  source  I'ecjuii'ed  to  have  an  operating  permit  pursuant  to  Section  502  of  the  federal  act.,  any  person  who 
knowingly  commits  any  violation  of  any  applicable  standard,  regulation  or  requirement  under  the  Air  Quality  Control  Act 
or  the  federal  act,  any  term  or  condition  of  an  operating  permit  or  any  emission  fee  or  filing  requirement  in  any  operating 
permit  I'egulalion  of  the  environmental  improvement  board  or  the  lc>cal  board  is  guilty  of  a  fourth  degree  felon>’  and  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  ten  thousand  dollars  ($10,000)  per  day  per  violation  or  by 
imprisonment  of  not  more  than  eighteen  months,  or  both. 

1995  N.M.  Laws  162  (codified  as  amended  atN.M.  St  at.  Ann.  §74-2-1  4(D)  (Michie  1978-1995)). 
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definition'^  was  left  in  the  air  again,  because  EPA  felt  that  it  would  be  inequitable  to  penalize  New^ 
Mexico,  and  other  states  for  submitting  their  permitting  programs  in  a  timely  manner,  for  the  failure  of 
EPA  to  finalize  the  Federal  definition  of  a  Title  1  modification.  '^ 

For  the  Albuquerque  program,  EPA  found  that  some  changes  were  required  with  respect  to  the 
criminal  provisions  because  the  city  and  county  fines  had  w'ere  too  low.'  "^  Otheiwise,  the  submitted 
regulations  were  found  to  be  adequate  by  EPA/'"  The  term  "^Title  1  modification  was  once  again  left 
in  a  suspended  state  and  in  the  case  of  the  Albuquerque  program,  EPA  elected  to  proceed  with  the 
rulemaking  process  rather  than  wmt  for  the  outcome  of  any  pending  rulemakings.  In  order  to  obtain 
ftill  approval,  the  state  criminal  law  and  the  local  ordinances  goveming  criminal  fines  w^ould  have  to  be 
changed.  Albuquerque  is  required  to  submit  evidence  of  complying  changes  by  June  10,  1996  and  have 
a  ftilly  approved  program  in  effect  by  January  10,  1997  in  order  to  avoid  sanctions/" 


"  Title  I  Vlodifi cation"  means  any  modification  under  sections  111  or  112  ot  the  federal  Act  and  any  physical  change  oi 
change  in  method  of  operations  that  is  subject  to  the  preconstruction  regulations  promulgated  under  Parts  C  and  D  ol  the 
federal  Act. 

New  Mexico  Air  Quality  Control  Regulation  770;  Pail  I  (1995)  (Copr.  (c)  1995  EPv2vl  Computer  Intomiation  Services, 
Inc.) 

59  Fed.  Reg.  59,659  (1994). 

60  Fed.  Reg.  2529  (1995). 

The  City  submitted  AQC  41,  the  Operating  Permits  Regulations  for  the  City  ...  The  following  requirements,  ...  are 
addressed  in  the  operating  permits  program  plan  and  in  AQC  41...  as  follows:  (A)  Applicability  criteria,  including  any 
criteria  used  to  determine  insignificant  activities  or  emissions  levels  (40  CFR  70.4(b)(2)):  AQC  4 1 .02,  "List  ot 
Insignificant  Activities";  (B)  Provisions  for  continuing  permits  or  pemiit  terms  it  a  timely  and  complete  application  is 
submitted,  but  action  is  not  taken  on  a  request  prior  to  pennit  expiration  (40  CFR  70.4(b)(10));  AQC  41.04(A)(4);  (C) 
Provisions  for  action  on  permit  applications  (40  CFR  70.4(b)(6)):  AQC  41.04(A)(3  );  (Dj  Provisions  tor  permit  content 
(including  40  CFR  70.4(b)(16)):  all  applicable  requirements:  AQC  41.03(C)(1);  a  fixed  term:  AQC  41.()3tC)(2); 
monitoring  and  related  recordkeeping  and  reporting  requirements:  AQC  41.()3(C)(3)  through  (5);  source  compliance 
requirements;  AQC  41.03(C)(7);  (E)  Operational  flexibility  provisions  (40  CPR  y0.4(b)(  12)).  AQC  41.03(Cj(S),  (F  ) 
Provisions  for  permit  issuance,  renewals,  reopenings  and  revisions,  including  public,  the  EPA  and  afl'ected  State  review  to 
be  accomplished  man  expeditious  manner  (40  CFR  70.4(b)(13)  and  (16)):  AQC  41.04:  and  (G)  If  flie  pemutting  authority 
allows  off-permit  changes,  provisions  assuring  compliance  with  sections  70.4(b)(14)  and  ( 1^):  AQC  41(C)(9).  The  AQC 
regulations  in  section  41.04(1-1)  provide  that  applicants  can  receive  variances  from  non-Federal  conditions  only. 

60  Fed.  Reg.  2530  (1995). 

60  Fed.  Reg.  2530-2531  (1995) 

60  Fed.  Reg.  2533  (1995). 
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C.  Oregon 


The  Oregon  legislature  enacted  statutory  authority  in  1991  that  enabled  the  Oregon 
Department  of  Environmental  Quality  to  promulgate  appropriate  regnlations  to  implement  Subchapter 
V.®  EPA  found  that  the  submissions  from  Oregon  substantially  met  the  requirements  of  Part  70.'’'^ 
There  is  one  local  authority  in  Oregon,  the  Lane  Regional  Air  Pollution  Control  Authority  which 
elected  to  implement  the  Oregon  regulations  without  adopting  its  own  regulations.  The  authority  of 
the  Oregon  programs  did  not  extend  to  any  Indian  reservations  as  there  was  no  showing  by  the  state 
that  such  authority  existed  for  Oregon  to  regulate  sources  within  Indian  reservations. EPA  proposed 
to  grant  interim  approval  to  both  programs  on  September  14,  1994'^  and  the  interim  approval  of  the 
programs  was  granted  on  December  2,  1994,  w'ith  the  programs  becoming  effective  and  Federally 
approved  on  January  3,  1995.*^ 

While  not  a  grounds  for  determining  whether  or  not  Oregon’s  program  would  be  granted 
interim  or  final  status,  EP  A  obseiwed  that  Oregon  had  enacted  a  self-audit  privilege,”'  that  if  enforced 
to  the  detriment  of  Oregon’s  abilities  to  implement  Subchapter  V,  would  require  EPA  to  withdraw  the 
authority'  of  Oregon  to  enforce  its  Subchapter  V  program.  EPA  noted  that  the  position  of  the  agency 
with  respect  to  the  self-audit  privilege  was  yet  to  be  determined,  and  EPA  also  viewed  this  provision  as 


Or.  Rrv.  Stax.  §468A.300-33()  (1992-1995)  cited  in  39  Fed.  Reg.  47,105-47,106  (1994), 

riie  Oregon  state  operating  pemiit  regulations  found  within  the  Oregon  Administrative  Rules  (OAR),  Chapter  340, 
Division  28,  including  proposed  rale  revisions,  and  the  authorizing  statutes  substantially  meet  the  requirements  ot  40  CFR 
part  70,  §§  70.2  and  70.3  for  applicability,  §§  70.4,  70.5,  and  70.6  for  peimit  content  including  operational  flexibility,  § 
70.7  for  public  participation  and  minor  permit  modifications,  §  70.8  for  permit  review  by  EPA  and  altected  States,  §  70.5 
for  criteria  which  define  insignificant  activities,  §  70.11  for  requirements  for  enforcement  authority,  and  §70.5  for 
complete  application  foiins. 

59  Fed.  Reg.  47,105  (1994), 

59  Fed.  Reg.  47,106  (1994). 

59  Fed.  Reg.  47,105  (1994). 

®  59  Fed.  Reg.  61,820  (1994). 

®Or.  Re.;v.  Stax.  §468.963  (1992-1995)  cited  in  59  Fed.  Reg.  47,106  (1994). 
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being  external  to  the  approvable  parts  of  the  Oregon  program.™  Oregon’s  fee  structure  was  set  at  the 
presumptive  minimum  of  twenty-five  dollars  per  ton  with  a  base  fee  of  $2,500  for  all  sources  subject  to 
the  state  permit  program,  and  the  state  can  raise  the  fee  by  regulation  if  this  is  necessary  to  sustain  the 

reasonable  costs  of  the  program  . '' 

With  respect  to  Section  1 12  implementation,  EPA  approved  a  separate  set  of  regulations 
found  to  be  acceptable  as  a  transitional  element  for  the  purposes  of  enforcing  Section  1 12,  even  while 
ERA’S  regulations  were  still  in  a  state  of  flux.  Oregon  law  prohibits  “permitting  authorities  from 
adopting  prospective  Federal  regulations,”^^  so  EPA  decided  to  leave  implementation  of  these  rules  for 
a  later  rulemaking.  EPA  did  comment  that  Oregon  procedures  seemed  to  implement  Section  112 
appropriately.^'^ 

The  grounds  for  denying  Oregon  and  Lane  County  full  approval  and  for  granting  them  interim 
approval  were  a  broader  affirmative  defense^’  “than  the  affirmative  defense  under  part  70  for  emissions 


™  59  Fed.  Reg.  47,106  (1994). 

Or.  Admin.  R.  .340-32  (1994)  cited  in  59  Fed.  Reg.  47,107  (1994). 


59  Fed.  Reg.  47,107  (1994). 


46S.959.  Up.sel;  or  b>pass  as  alTimiative  defense. 

(1)  It  IS  an  affinnative  defense  to  any  offense  under  ORS  468.922  to  468.946  that  the  alleged  violation  was  the  result  of 
an  upset  or  bypass. 

(2  )  For  purposes  of  this  section; 

(ii)  "Bvpass"  means  the  temporary  discharge  of  waste  or  an  air  contaminant  in  violation  of  ORS  chaptei  465 

isU  ot  468B  or  ,.»y  rrrlo  Adopted  or  order  or  ,»n„it  rreued  taemrdcr,  under  crrororprtancee  rir  >.h,cl,  fto  detee*. 
reesorrlbj  believed  rir.t  lire  d Jharee  rv.e  .r.eeeeerv  to  preve.rt  ta  of  Lie.  perwrrel  mj.rv  or  severe  property  darr^ge,  or 

to  minimize  enviroii;tnenta,l  hann. 

(b)  "Upset"  includes  an  exceptional  and  unexpected  occuirence  in  which  there  is  unintentional  and  temporary  ^l^tion  ot 
the  reijiirements  of  ORS  chapter  465, 466, 468, 468A,  468B.  761  or  767  or  of  any  rule  adopted  or 
under  ORS  chapter  465,  466,  468,  468A,  468B,  761  or  767  because  ot  tactors  beyond  the  reasonable  control  of  the 
regulated  person  or  entity.  "Upset"  does  not  include  a  violation  caused  by. 


(A)  Operational  error; 

(B)  Improperly  designed  facilities; 

(C)  Lack  of  preventive  maintenance;  or 
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in  excess  of  a  technology-based  emissions  limitation  caused  by  an  ‘emergency  ”  and  that  the  statutoiy' 
authority  for  the  teclinical  assistance  visit, ' '  the  Oregon  small  business  assistance  program  could  have 
exempted  a  “source  from  follovv'-up  inspections  or  enforcement  activities  that  result  fiom 
observations  made  during  a  teclinical  assistance  visit.’ EPA  also  expressed  reservations  about  the 
corporate  criminal  liabilit>'  statute  that  exists  m  Oregon,’®  but  after  receiving  a  supplemental  opinion 


(D)  Caieless  or  improper  operation. 

('3)  To  establish  the  affimiative  defense  of  upset  or  bypass,  the  defendant  must  prove  the  occurrence  of  an  upset  oi  bypass 
and  tiiat  the  defendant: 

('a')  Reported  the  up.set  or  bypass  to  the  Department  of  Environmental  Quality  or  other  appropriate  agency  within  24  hours 
or  as  required  by  statute,  rule,  pennit  or  order,  whichever  is  sooner,  and,  if  the  original  notice  was  oral,  delivered  written 
notice  to  die  Depaitment  of  Environmental  Quality  or  other  agency  witlr  regulatory  jurisdiction  wilhin  tour  calendar  days; 

tb)  Submitted  complete  documentation  of  the  upset  or  bypass  to  the  Department  of  Environmental  Quality  or  other  agency 
with  regulatory  jurisdiction  as  required  by  statute,  rule,  order  or  pennit;  and 

I'c)  Took  appropriate  conective  action,  including  action  to  minimize  damage,  as  soon  as  reasonably  possible. 

('4)  It  is  an  affirmative  defense  to  an  offense  under  ORS  468.922  to  468.940  that  tlie  defendant, 

(a)  Did  not  cau.se  or  create  the  condition  or  occuixence  that  constitutes  the  offen.se; 

I'b )  Reported  the  condition  or  occurrence  to  the  Department  of  Enviroraiiental  Quality  or  other  agency  with  regulatoiy' 
jurisdiction  as  soon  as  practicable  after  the  defendant  discovered  it;  and 
(c)  Took  reasonable  steps  to  con  ect  the  violation. 

Or.  Rev.  Stat.  §468.959  (1992-1995)  cvterf  m  59  Fed,  Reg,  61,827  (1994). 

59  Fed.  Reg.  61,827  (1994). 

(4Xa.)  Onsite  technical  assistance  for  tire  development  and  implementation  of  the  Small  Business  Statonaiy  Source 
Technical  and  Eimronmental  Compliance  Assistance  Program  shall  not  result  in  inspections  or  enforcement  actions 
except  that  the  department  may  initiate  compliance  and  enforcement  actions  immediiitely  if,  during  onsite  teclmical 
assistance,  there  is  reasonable  cause  to  believe  a  clear  and  immediate  danger  to  the  public  health  and  safety  or  to  the 
environment  exists. 

Or.  Re;v.  Stat.  §468A.330(4)(a)  (1992-1995)  cited  in  59  Fed.  Reg.  61,827  (1994). 

59  Fed.  Reg,  61,827(1994). 

’^(1)  A  corporation  is  guilty  of  an  offense  it: 

(a)  Tire  conduct  constituting  the  offense  is  engaged  in  by  an  agent  of  the  corporation  while  acting  rvithm  the  scope  of 
employment  and  in  behalf  of  the  corporation  and  the  offense  is  a  misdemeanor  or  a  violation,  or  the  otfense  is  one 
defined  by  a  statute  that  clearly  indicates  a  legislative  intent  to  impose  criminal  liability  on  a  corporation;  or 

(b  )  Tire  conduct  constituting  the  offense  consists  of  an  omission  to  discharge  a  specific  duty  ot  afliimative  perlormaiice 
imposed  on  corporations  b}’  law,  or 

I  c)  The  conduct  constituting  the  oflbnse  is  engaged,  in,  authorized,  solicited,  requested,  commanded  or  knowingly  tolerated 
by'  the  board  of  directors  or  by  a  high  managerial  agent  acting  within  the  scope  of  employment  and  in  behalf  of  tlie 
corpioration. 

(2)  As  used  in  this  section: 

fa')  "Agent’’  meaiis  any  director,  ot'ficer  or  employee  of  a  cor])oration,  or  any  other  person  who  is  authorized  to  act  in 
behalf  of  the  corporation. 

(h)  "High  managerial  agent"  means  an  officer  of  a  corporation  who  exercises  authority  with  :respect  to  the  toimulalion  ot 
corporate  policy  or  the  supervision  in  a  managerial  capacity  of  subordinate  employees,  or  any  other  agent  in  a  position  ot 
comparable  authority. 
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from  the  Oregon  Attorney  General,  concluded  that  the  corporate  criminal  liability  statute  was  the 
equivalent  of  the  Federal  standard,  and  thus  not  a  bar  to  interim  or  foil  approval  .^'' 

Oregon definition  of  a  '‘Title  1  Modification”  would  be  left  alone  pending  tlie  outcome  ol 
era’s  own  rulemaking  on  the  issue.*’  With  respect  to  the  implementation  of  Section  112(g),  ERA 
concluded  that  Oregon’s  existing  preconstruction  program  would  be  adequate  even  though  Oregon  had 
no  program  specifically  designed  to  implement  Section  1 12(g). Oregon  has  until  July  2,  1996  to 
submit  a  corrective  program,  which  must  be  in  effect  prior  to  the  end  of  the  interim  approval  which 
expires  Januaty  2,  1997.*^ 


D.  Hawaii 

Hawaii  submitted  its  program  to  ERA  on  December  20,  1993  for  approval.  ERA  proposed  to 
grant  interim  approval  to  this  program  on  July  26,  1994,*^  and  ERA  issued  a  final  rulemaking  on 
December  1,  1994,  that  granted  Hawaii  interim  approval  effective  that  same  day.^  ’  ERA  found  that  the 
Hawaiian  implementing  statute*®  and  regulations  were  sufficient  for  approval  of  interim  status.  With 
respect  to  implementation  of  Section  112,  ERA  found  that  the  Hawaiian  statutes  authorized  it  to 


Or.  Rew.  Stat.  §161.170  (1992-1995)  cited  in  59  Fed.  Reg.  47,108  (1994). 

59  Fed.  Reg.  61,825  (1994) 

59Fed,  Reg.  61,823(1994). 

EPA  is  aware  that  Oregon  does  not  have  a  program  designed  .specificEilly  to  implement  section  1 12(g);  however,  Oiegon 
does  have  several  preconstruction  review  programs  that  can  sen'e  as  procedural  vehicles  for  rendering  Federally 
enforceable  case-by-case  MACT  or  offset  determinations.  Oregon's  preconstruction  review  programs  may  be  used  during 
the  tran.sition  period  between  title  V  approval  in  Oregon  and  EPA  approval  of  Oregon  reguhitions  to  implement  Section 
1 12(g)  to  grant  relief  from  the  prohibition  imposed  by  section  1 12(  g). 

59Fed.  Reg.  61,823  (1994). 

59  Fed.  Reg.  61,827(1994). 

***  59  Fed.  Reg.  37,957(1994). 

59  Fed.  Reg,  61,549  (1994). 

FIaw.  Rj:.v,  Stat.  §§  347B-1  to  -47  ( 1 985-1 995)  cited  in  59  Fed.  Reg.  37,958  (1994). 
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implement  Section  1 12,*''  and  Hawaii  was  exempt  from  implementing  the  Acid  Rain  requirements  as  it 
is  one  of  the  jurisdictions  that  is  not  in  the  “48  contiguous  United  States.”*'* 

Tliere  were  three  reasons  for  granting  Hawaii  interim,  as  opposed  to  foil  approval.  The  first 
reason  revolved  around  a  clause  in  the  Hawaiian  regulations  that  gave  the  director  of  the  Hawaiian 
Department  of  Health  the  discretion  to  detennine  the  definition  of  an  “insignificant  activity.”*"'  The 
second  reason  w'as  that  the  permit  shield  in  the  Hawaiian  regulations  did  not  allow  sources  recently 
subject  to  the  Subchapter  V  requirements  to  operate  without  a  permit  if  a  complete  and  timely 
application  was  pending  before  the  regulatory'  agency.^’  Finally,  EPA  required  Hawaii  to  limit  the 
emissions  from  ground  based  engines  at  airfields*"  on  the  basis  that  this  exemption  did  not  meet  with 
an  existing  EPA  emissions  study  on  this  type  of  source  w'arranting  an  exemption.'' 


Haw.  Re;v.  Stax.  §342B-12  (1985-1995)  died  in  59  Fed.  Reg.  37,958  (1994). 

59  Fed.  Reg.  37,959  (1994). 

(f)  Insignificant  activities  based  on  size,  emission  level,  or  production  rate,  are  as  follows: . . . 

(T)  Other  activities  as  detennined  on  a  case-by-case  basis  to  be  insignificant  by  the  director. 

Haw.  Adm.  R.  §11 -60.1-87(0(7)  (1995)  (Copr.  (c)  1995  ERM  Computer  Infonnation  Services,  Inc.)  died  in  59  Fed.  Reg. 
37,959(1994). ' 

(a)  Except  as  provided  in  subsections  (d)  and  (e)  and  section  11-60.1-87,  no  person  shall  bum  used  or  waste  oil  or 
begin  constniction,  reconstraction,  modification,  relocation,  or  operation  of  an  emission  unit  or  air  pollution  control 
equipment  of  any  covered  source  without  first  obtaining  a  covered  source  permit  trom  the  director.  I  he  constniction, 
reconstraction,  modification,  relocation,  or  operation  shall  continue  only  if  the  owner  or  operator  of  a  covered  source  holds 
a  valid  covered  source  permit. 

Haw.  .^DM.  R.  §1  l-60.1-82(a)  (1995)  (Copr.  (c)  1995  ERM  Computer  Information  Services,  Inc.)  died  in  59  Fed.  Reg. 
37,959(1994). 

(11)  Diesel  fired  portable  ground  support  equipment  used  exclusively  to  start  aircraft  or  provide  temporary  pow'er  to 
aircraft  prior  to  start-up; 

Haw.  .toM.  R.  §11-60. l-82(g)(ll)  (1995)  (Copr.  (c)  1995  ERM  Computer  Mbnnation  Services,  hic.)  died  in  59  Fed. 
Reg.  61,550  (1994). 

”  [A]  prior  EPA  emissions  study  (EPA-450/4-81-026d)  shows  that  the  emissions  from  engines  used  to  provide  auxilmry' 
power  to  aircraft  could  potentially  be  large.  Therefore,  Hawaii  must  delete  or  cap  this  permit  exemption  unless  EPA 
receives  new  info:rmation  justifying  the  exemption. 

59  Fed.  Reg.  61.550(1994), 
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Hawaii  was  granted  approval  to  implement  Section  112  because  the  state  elected  to  enfoice 
Federal  standards  as  they  were  whenever  these  standards  would  be  pronounced/^  Tlie  interim  approval 
status  for  Hawaii  lasts  until  December  1 ,  1 996,  and  the  state  must  submit  a  program  to  effect  complete 

94 

corrective  action  no  later  than  June  3,  1996  to  avoid  the  imposition  ot  sanctions. 


E.  Arkansas 

On  September  19,  1994,  Region  6  proposed  that  the  state  pennitting  program  of  Arkansas  be 
granted  interim  approval,®"  w'ith  the  lead  agency  for  responsibility  in  this  area  being  the  Arkansas 
Department  of  Pollution  Control  and  Ecology,  Icnown  by  its  acronym  of  ADPCE.  EPA  obsen'ed  that 
no  application  was  made  for  the  Indian  lands  within  the  state  and  found  that  the  Arkansas  regulation 
closely  tracked  the  Federal  Operating  Permit  regulation.®^  Arkansas  statutory'  authonty  for  a  permit 

9  S' 

program  predates  the  Federal  permit  program ' 

The  grounds  for  proposing  that  Arkansas  program  be  granted  interun  approval  included  a  need 
to  coordinate  the  Prevention  of  Significant  Deterioration  (PSD)®®  as  set  forth  in  existing  state 
regulations,  which  were  included  in  the  state  implementation  plan,  with  the  submitted  permit 
regulations;'®  the  minor  modification  procedures  allowed  an  increase  in  emissions  for  some  sources. 


”  Hawaii  ba.s  informed  EPA  that  the  State  intend.s  to  obtain  the  regulatory  authonty  necessary  to  accept 

section  112  standards  by  incorporating  section  112  staniEirds  by  reference.  This  program  tor  delegations  applies  to  . 

sources  covered  by  the  part  70  program,  which  includes  non-major  sources  subject  to  section  1 12  requirements. 

59Fed.  Reg.  61,551  (1994). 

59  Fed.  Reg.  61,551  (1994). 

59  Fed.  Reg.  47,828  (1994). 

■'«  Regulation  26,  Regulations  of  the  Arkansas  Operating  Penuit  Program  citecf  in  59  Fed.  Reg.  47,829  (1994). 

59  Fed.  Reg.  47,829  (1994). 

Ark  Code  Ank.  §8-4-.311  (Michie  1987-1995) 

CAA  §§160-16913, 42  U.S.C.A.  §§7470-7492  (198;5-1995). 

Tlie  Arkansas  operating  peimits  program  is  contained  in  Regulation  26,  bvit  several  applicable  requirements  me  toimd 
in  Regulation  1 9  (e  g.  PSD  requirements  at  19.9).  Tire  State  of /Arkansas  has  submitted  a  revision  to  Regulation  19  and 
FPA  is  currently  undertaking  a  review  of  the  revision.  The  EPA  wilt  continue  to  work  closely  with  the  State  to  ensure 
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but  was  internally  inconsistent; and  the  state  must  identify  the  meaning  of  “prompt  ’  with  respect  to 
the  reporting  of  deviations  from  permit  conditions.""^  The  final  nilemaking  on  this  progiani  is  still 

pending. 


F.  Wisconsin 

On  October  19,  1994,  Region  5  proposed  that  the  Wisconsin  program  be  granted  intenm 
approval"’"  and  this  status  was  finalized  with  a  final  rulemaking  on  March  6,  1995."'“*  Wisconsin 
submitted  its  program  for  the  purpose  of  covering  all  sources  within  Wisconsin,  “except  for  activities 
conducted  by  Indians  on  Indian  reservation  lands.”"”  EPA  noted  that  there  was  no  additional 
justification  or  evidence  of  Wisconsin’s  ability  to  regulate  sources  within  Indian  reservations.'"'"  For 
the  most  part,  Wisconsin’s  statutoiy'"’’'  and  regulatory  scheme"’^  for  the  establishment  of  a  Federally 
authorized  permit  program  complied  with  the  provisions  of  Title  V  and  Part  70. 


consi-stency  between  the  SIP  i>ennits  system  and  operating  peniiits  systems  in 
the  SP  revision  until  such  time  as  review  is  completed. 


Arkansas.  The  EPA  reserves  comment  on 


59  P'ed.  Reg.  47,830  (1994). 

(b)  Minor  pennit  modification  applicability,  llie  minor  permit  modification  process  is  an  exi>eclited  procedure  tliat 
allows  a  source  to  make  changes  involving  limited  emissions  increases  without  a  public  notice  pmcess  or  a 
preconstniction  pennit.  Minor  permit  modification  procedures  may  be  used  only  for  those  permit  moditications  that. 

(T )  hivolve  emissions  increases  of  not  over  of  the  applicable  definition  of  major  source,  or  15  tons/year  of  PM(IO), 
or  0.6  tons/year  of  lead  (potential  to  emit  basis),  whichever  is  less,  of  a  regulated  air  pollutant  over  permitted  rates, 

(7)  Are  not  modifications  under  any  provision  of  title  1  of  the  Act. 

Regulation  26,  Section  10(b)(1),  (7)  Regulations  of  the  Arkansas  Operating  Pennit  Program,  (Copr  (c)  1995  IiRM 
Computer  Information  Services,  Inc.)  cited  in  59  Fed.  Reg.  47,829  (1994). 


’“59  Fed.  Reg.  47,831  (1994). 


59  Fed.  Reg.  52,743  (1994). 


60  Fed.  Reg.  12,128(1995). 
59  Fed.  Reg.  52,744  (1994). 
Id. 


’“Wis.  Stat.  Ann.  §§144.391  to  .399  (West  1989-1995) 

Wisconsin's  operating  pennits  program,  iiicliidiiig  the  operating  permits  propam  regulations  (Chapters  Natmal 
Resources  (NR  )  400, 406, 407, 409, 410, 436, 438, 439,  484,  490,  and  494,  Wisconsin  Admini.strative  Code)  substantially 
meet  the  requirements  of  40  CFR  part  70. 
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Wilii  respect  to  Section  112  implementation,  EPA  found  that  tlie  proposed  permits  progiam 
was  adequate  to  implement  that  section  by  using  the  Wisconsin  statute”'-’  that  allowed  for  the 
implementation  of  Federal  pennit  requirements  under  Subchapter  V.  In  addition,  EPA  proposed  to  use 
the  preconstniction  program  that  Wisconsin  established  as  the  means  for  implementing  Section  1 12, 
and  that  such  approval  would  only  be  for  an  interim  time  of  eighteen  months  after  EP  A  promulgated  its 
own  regulations  on  the  matter."®  EPA  found  that  there  were  several  grounds  for  granting  intenm 
status  as  opposed  to  ftill  status  for  Wisconsin’s  program. 

The  first  of  a  series  of  changes  would  be  to  amend  Wisconsin’s  regulations  to  provide  that  all 
applications  be  tmthful  and  that  there  be  possible  criminal  consequences  for  submitting  a  false 
application."'  The  second  of  these  changes  would  be  required  to  extending  the  permit  shield  to  all 
sources,"^  where  only  existing  sources  possessed  this  shield.  The  coiiesponding  legulation 


59  Fed.  Reg.  52,744  (1994) 

The  department  may  prescribe  conditions  for  an  air  pollution  control  pennit  to  ensure 
144.426  and  144.96  and  rales  prornulga.ted  under  these  sections  and  to  ensure  coniphance  with  le  e  <  c 
if  each  condition  is  one  of  the  following  and  if  each  condition  is  applicable  to  the  source... 

|T2)  Other  conditions  applicable  to  the  source  under  the  federal  clean  air  act. 

Wis.  Stat.  Akx.  §144.394(12)  (West  1989-1995)  cited  in  59  Fed.  Reg.  52,745  (1994). 

59  Fed.  Reg.  52,745  (1994). 

Id. 

(b)  Operation  pennit.  Except  as  provided  m  par.  (a)2  or  sub.  (6),  no  person  may  operate  a  new  source  or  a  modified 
source  unless  the  person  has  an  operation  pennit  from  the  department. 

Wis.  Stax.  Akn.  §144.391(l  )(b)  (West  1989-1995)  cited  in  59  Fed.  Reg.  52,74.5  (1994). 

“\7)  Operation  continued  during  application.  U'  a  person  timely  submits  a  complete  application  for  an  existing  source 
under  sub.  (T)  and  submits  any  additional  inforaiation  requested  by  the  department  withm  the  tune  liy  ‘he 
department,  the  existing  source  may  not  be  required  to  discontinue  operation  and  the  person  may  not  be  pro.secutcd  toi 
lack  of  an  operation  pennit  until  the  department  acts  under  sub.  (6  ). 

Wis.  Stat.  Ann.  §144.3925(7)  (West  1989-1995)  cited  in  59  Fed.  Reg.  52,745  (1994). 

”  '  ISTR  407.08  Dat;e.s  by  Which  Permits  Are  Required. 

IT )  Existing  Sources.  Except  as  provided  m  §  144.3925  (7).  Stats.,  no  stationary  source  which  i;S  required  to  obtein  m 
operation  permit  under  §144.391(2)(a),  Stats.,  and  this  chapter  may  operate  after  the  date  specified  tor  that 
Table  1  of  §NR  407.04  without  an  operation  pennit  issued  by  the  department. 

(2)  New  or  Modified  Sources.  Except  as  provided  m  §  144.391  (lXa)2,  Stats.,  no  new  or  modified  '^^iA  is 

required  to  obtain  an  operation  pennit  under  §144,391(l)(b).  Stats.,  and  this  chapter  may  operate  without  an  operation 
permit  issued  by  the  department. 
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dealing  with  these  sections  would  also  have  to  be  changed  to  cure  the  cited  deficiency.  The  third 
required  change  would  be  to  authorize  "‘operational  flexibility  tor  now  and  modified  sources  as 
required  in  the  Federal  regulatioii.^^'  Wisconsin’s  statute* and  implementing  regulation**^  only 
provided  operational  flexibility  provisions  for  "‘existing  sources'”  and  both  wmld  have  to  be  changed  to 
cure  this  deficiency.  Wisconsin’s  statute***  would  have  to  be  amended  to  authorize  denial  of  permits  to 
noncomplying  sources,  a  grounds  for  denial  which  does  not  presently  exist,  and  of  course,  the 
corresponding  regulation  would  also  have  to  be  changed  to  remedy  the  same  problem.  The  last 


W[s.  Admin.  Code  §NR  407.08(1-2)  (Copr.  (c)  1995  ERJvl  Computer  Information  Services,  Inc.)  (May  1995)  cited  in  59 
Fed.  Reg.  52,745  (1994). 

40  C.F.R.  §7().4(b)(12)  (1994)  cited  in  59  Fed.  Reg.  52,745  (1994). 

(4m)  Permit  flexibility.  The  deparlment  shall  allow  a  person  to  make  a  change  to  an  existing  source  that  has  an 
openition  permit,  or  for  which  the  person  has  submitted  a  timely  and  complete  application  for  an  operatio.n  permit.,^  loi 
which  the  department  would  otherwise  first  require  an  operation  peimit  revision,  without  first  requiring  a  I'evision  oi  the 
operation  permit  if  the  change  is  not  a  modification,  as  defined  by  the  department  by  rule,  and  the  change  will  not  cause 
the  existing  source  to  exceed  the  emissions  allowable  under  the  operation  permit,  whether  expiessed  as  an  emission  raR 
or  in  terms  of  total  emissions.  Except  in  the  case  of  an  emergency,  a  person  shall  notify  the  department  and,  for  permits 
required  under  the  federal  clean  air  act,  the  administrator  of  the  federal  environmental  protection  agency  in  wiling  at 
least  21  days  before  the  date  on  which  the  person  proposes  to  make  a  change  to  an  existing  source  under  this  subsection.^ 
A  pierson  mav  not  make  a  proposed  change  to  an  existing  source  if  the  department  informs  the  person  betbre  the  end  ot 
that  21 -day  period  that  the  proposed  change  is  not  a  change  authorized  under  this  subsection.  I  he  department  shEill 
promulgate  rules  establishing  a  shorter  time  for  advance  notification  of  changes  under  this  subsection  in  case  ot 
emergency. 

Wis.  Stat.  Ann.  §144.391(4m)  (West  1989-1995)  cited  in  59  Fed.  Reg.  o2,745  (1994). 

Wls.  Admin.  Code  §NR  407.025  (Copr.  (c)  1995  ERM  Computer  Infonnation  Services,  Inc.  (May  1995))  cited  in  59 
Fed.  Reg.  52,745  (1994). 

(6  )  Department  determination;  issuance,  (a)  The  department  shall  approve  or  deny  the  operation  pennit  application 
for  an  existing  source  .  The  department  shall  issue  the  operEition  permit  for  an  existing  source  if  the  criteria  estciblished 
under  §§144.393  and  144.3935  are  met.  The  department  shall  issue  an  operation  permit  for  an  existing  source  or  deny 
the  apj^lication  within  18  months  after  receiving  a  complete  ap]?lication,  except  that  tlie  department  ina}^  by  rule,  extend 
the  18-month  period  for  specified  existing  sources  by  esUiblishing  a  phased  schedule  for  acting  on  applications  received 
within  one  year  after  the  effective  date  of  the  mle  promulgated  under  sub.  { 1 )  that  specities  the  content  of  applications 
for  operation  pennits.  The  phased  schedule  may  not  extend  the  18-nionth  period  lor  more  than  o  years,  (b)  The 
department  shall  iipprove  or  deny  the  operation  permit  application  for  a  new^  source  or  modified  source.  The  department 
shall  issue  the  operation  permit  for  a  new  source  oi'  modified  source  if  the  criteria  established  under  §144.393  are  met. 
The  department  shall  issue  an  operation  peimit  for  a  new  source  or  modified  source  or  deny  the  application  within  180 
days  after  the  pennit  applicant  submits  to  the  department  the  results  of  all  equipment  testing  and  emission  monitoring 
required  under  the  constmction  permit. 

Wis.  Stat.  Ann.  §144.3925(6)  (West  1989-1995)  cited  in  59  Fed.  Reg.  52,745  (1994). 

m.  407.09  Permit  Content. 

(1)  Standard  Peimit  Requirements.  Each  pennit  issued  under  this  chapter  shall  include,  at  a  minimum,  the  .fbllowaiig 
elements: 

(0  Provisions  stating  the  following: 
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statiitoi'v  change  that:  would  be  required  revolved  around  the  need  tor  the  state  to  be  able  to  issue 
operating  permits  to  nonconipliant  “new”  and  “modified’  sources  as  set  forth  in  the  Federal 
regulation.  " 

EP  A  also  required  the  modification  of  several  regulations  which  dealt  with  permits,  compliance 
plans,  and  related  documentation  for  noncomplying  sources. EPA  also  required  the  modification  of 
Wisconsin’s  regulations  to  cover  all  sources  that  must  be  pemiitted  under  the  Federal  regidation. 
Even  with  all  this,  EPA  excluded  from  coverage  of  the  Wisconsin  program  some  sources.’"^  EPA  did 
not  lay  the  blame  for  all  these  changes  at  the  feet  of  Wisconsin,  but  rather  assumed  some  of  the  blame 
gratuitously  for  its  lack  of  guidance  on  prohibitions.’^'^ 


1 .  The  permittee  has  the  duty  to  comply  with  all  conditions  of  the  permit.  Any  noncompliance  with  the  operation  permit 
constitutes  a  violation  of  the  statutes  and  is  grounds  for  enforcement  action;  for  pennit  suspension,  revocation  or  revision; 
or,  if  allowed  under  §  144.3925  (6),  Stats.,  for  denial  of  a  permit  renewal  application. 

Wis.  Admik.  Code  §NR  407.09(l)(f)l  (Copr.  (c)  1995  ERM  Computer  Infonnation  Services.  Inc.  (May  1995))  cited  in  59 
Fed.  Reg.  52,745  (1994). 

144.3935.  Criteria  for  operation  pennits  for  existing  sources 
(1)  Issimnce  to  sources  not  in  compliance;  federal  objection. 

(a)  Notwithstanding  §144.393,  the  department  may  issue  an  operation  permit  for  an  existing  source  that  does  not  comply 
with  die  requhenients  in  the  operation  pennit,  in  the  tederal  clean  air  act,  in  an  implementation  plan  under  §144.31(l)(f) 
or  in  §144.393  when  ttie  operation  pennit  is  issued  if  the  operation  pennit  includes  all  of  the  following: 

1.  A  compliance  schedule  that  sets  forth  a  series  of  remedial  measures  that  the  owner  or  operator  of  the  existing  source 
must  take  to  comply  with  the  requirements  with  which  the  existing  source  is  in  violation  when  the  operation  pennit  is 
issued. 

2.  A  requirement  that,  at  least;  oncQ  every'  6  months,  thie  owner  or  operator  of  the  existing  source  submit  reports  to  the 
department  concerning  the  progress  in  meeting  the  compliance  schedule  and  the  requirements  with  which  the  existing 
source  is  in  violation  when  the  operation  pennit  is  issued. 

Wis.  Stat.  Akx.  §144.3935(  1  )(a)(  N2)  (West  1989-1995)  cited  in  59  Fed.  Reg.  52,745  (1994). 

VAs.  Admix.  Code  §§NR  407.05(1),  (4),  407.09(4)  (Copr  (c)  1995  ERM  Computer  Infonnation  Services,  hic.  (May 
1 995))  cited  in  59  Fed.  Reg.  52,745-52,746  (1994). 

Wis.  Mmuc.  Code  §NR  407.03(1)  (Copr  (c)  1995  ERM  Computer  Infonnation  Services,  Inc.  (May  1995))  cited  in  59 
Fed.  Reg.  52,746  (1994). 

EPA  is  not  proposing  to  include  "new"  and  "modified"  part  70  sources  that  are  not  in  compliance  (as  defined  by 
Wisconsin's  operating  permits  program),  and  part  70  sources  covered  by  Chapter  NR  407.03(1  Xd),  (g),  (h  ),  (o),  (s),  (sm), 
and  (t)  as  part  of  the  interim  approval  ol'  Wisconsin’s  program.  The  exclusion  of  these  source  categories  from  approval, 
however,  does  not  affect  Wisconsin's  obligation  to  ti>i  these  deficiencies  in  order  to  be  eligible  for  full  approval. 

59  Fed.  Reg.  52,746  (1994). 

EPA  considers  the  lack  of  EPA  guidance  in  developing  prohibitory  rules  ai  the  time  Wisconsin  promulgated  its 
operating  permits  reguhitions  to  be  a  compelling  reason  for  granting  source  category'  limited  interim  approval. 
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EPA  received  conunents  concerning  its  proposal  before  going  final  with  the  decision  to  giant 
interim  approval  to  Wisconsin.  Wisconsin  asserted  that  it  had  jurisdiction  over  activities  conducted  by 
non-Indians  within  the  external  boundaries  of  Indian  reservations.  EPA  did  not  agree  with  this 
assertion  because  Wisconsin  did  not  identify  any  specific  sources  over  which  it  could  exert  control  that 
were  within  the  boundaries  of  Indian  reseivations.’"^  The  jurisdiction  over  Indian  lands  will  be 
discussed  later  in  this  work.'**^’ 

Other  comments  were  received  regarding  the  Section  112  implementation  proposal,  acid  rain 
provisions,  operational  flexibility  and  denial  of  renewal  applications  for  cause. Some  comments  led 
to  the  change  in  the  requirements  for  flill  approval  from  the  proposed  notice.  In  the  case  of  reopenings 
of  permits,  EPA  changed  the  requirement  to  only  be  the  minimum  as  set  forth  in  the  applicable  Federal 
regulation^"^  EPA  did  not  change  its  position  after  receiving  comments  on  permitting  exemptions, 
source  categoiy^  limited  interim  approval,  the  effect  of  proposed  amendments  to  Part  70  and  particulate 
matter.'"'  Wisconsin  has  until  October  7,  1996,  to  submit  a  corrective  program,  which  must  be 
approved  by  the  expiration  date  of  the  interim  status,  which  is  April  7,  1997,  or  sanctions  may  be 
imposed. 


59  Fed.  Reg.  52,746(1994). 

60  Fed.  Reg.  12,1 3 1  - 12, 1 32  ( 1 995). 

See  infra  part  VII. A. 

60  Fed.  Reg.  12,132-12,134  (1995). 

’^'UOC.F.R.  §70.7(0(1)  (1994)  aW  IK  60  Fed.  Reg.  12,134  (1995). 
60  Fed.  Reg.  12,134-12,136  (1995). 

60  Fed.  Reg.  12,136  (1995). 
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G.  Colorado 


On  November  5,  1993,’"'  Colorado  submitted  its  statutor>''^^  and  regulatory  program  to  EPA, 
and  EPA  proposed  to  grant  interim  approval  to  this  program  on  October  14,  1994.'^^  This  program 
was  granted  interim  approval  on  Januaiy^  24,  1995,  w'ith  an  effective  date  of  February  23,  1995. 

EPA  concluded  that  the  program  generally  met  the  provisions  for  approval  as  a  valid  program 
under  Subchapter  V.  EPA  made  some  observations  as  to  problems  that  existed  with  the  program. 
Among  these  was  the  lack  of  a  definition  of  “prompt”  in  Colorado’s  regulations  with  respect  to  the 
reporting  of  deviations  from  permit  conditions.  EPA  noted  that  this  definition  could  be  in  each  peimit, 
as  proposed  by  Colorado,*-’’  but  it  would  exercise  its  veto  authority  if  not  satisfied  with  the 
requirements  placed  in  each  permit.”*  Another  potential  problem  that  EPA  noted  was  the  creation  of 
an  evidentiary  privilege  for  environmental  self-audits  “which  prevents  the  admission  of  voluntary 
environmental  audit  reports  as  evidence  in  any  civil,  criminal  or  administrative  proceeding,  with  certain 
exceptions.  It  is  not  clear  at  this  time  what  effect,  if  any,  this  privilege  might  have  on  Subchapter  V 
enforcement  actions.””^  EPA  regarded  the  statutory  provision'”  as  wholly  external  to  the  federally 


59  Fed.  Reg.  52,123  (1994). 

See:  generc/Uy  Colo.  Rbv.  Stat.  i\NN.  §§25-7-101  to  -135  (West  1990-1995). 

‘^■'60  Fed.  Reg.  4563(1995). 

C.  An  operating  pennit  shall  contain,  at  a  minimuin,  the  following: 

7.  Each  pennit  shall  iiicoqoorate  all  applicable  reporting  requirements,  and  shall  require  tlie  following: 

b.  iwompt  reporting  of  deviations  from  pennit  requirements,  including  those  attributable  to  upset  conditions  as  defined 
in  the  permit,  the  probable  cause  of  such  deviations,  and  any  coirective  actions  or  preventive  meiisures  taken.  Each 
permit  shall  contain  a  definition  of  prompt  reporting  in  relation  to  the  degree  and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Generally  "  prompt"  reporting  shall  entail  reporting  as  required  m  paragraph  no.  7.a^  above, 
requiring  submission  of  reports  of  deviations  from  peraiit  requirements  at  least  every  six  (o)  months,  except  as  otherwise 
specified  by  the  division  in  the  pennit.  Prompt  reporting,  for  this  purpose,  does  not  constitute  an  exception  to  the 
requirements  of  section  viii  relating  to  reporting  of  emergency  events  for  the  purpose  ot  avoiding  enforcement  actions. 

1001-5  Colo.  Code  Regs.  §V.C.7.b.  (Copr.  (c)  1995  ERM  Computer  hifonnation  Services,  hic.)  cited  in  59  Fed.  Reg. 
52,124  (1994). 

59  Fed.  Reg.  52,124  (1994). 
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approved  program  and  enunciated  that  EPA  was  still  trying  to  detennine  a  position  on  the  issue  of  self¬ 
audits,  and  immimit)'. 


Another  area  of  potential  controversy  identified  by  EPA  was  in  the  area  of  Permit  fees,  where 
Colorado’s  fees  are  well  below  the  presumptive  minimum  of  twenty-five  dollars  per  ton  of  generated 
pollutants.’'"  In  fact,  these  amounts  are  less  than  half  of  the  presumptive  minimum  for  as  late  as  1997, 
but  EPA  was  still  satisfied  that  Colorado  was  able  to  pay  for  its  program  with  the  proposed  fees. 
EPA  proposed  to  delegate  Section  1 12  authority  to  Colorado,  finding  that  the  permit  program  was 
adequate  for  this  purpose,  and  proposed  to  use  the  preconstruction  program  in  effect  in  Colorado  to 
effect  this  effort,  as  it  had  done  in  so  many  other  places.’"’’  EPA  found  that  one  of  Colorado  s 
requirements,’^'  that  the  accidental  release  program  be  flinded  by  the  Federal  government  before 
implementation,  was  unacceptable.  EPA  balked  at  this  condition  and  cited  it  as  one  ground  for  the 
prevention  of  Colorado  being  granted  flill  approval. 


The  second  ground  for  denial  of  full  status  was  that  Colorado’s  procedures  needed  to  be 
modified  so  that  the  procedures  “for  adding  additional  exemptions  to  the  insignificant  activities  list,  ... 
require  approval  by  the  EPA  of  any  new  exemptions  before  such  exemptions  can  be  utilized  by  a 


Colo.  Rev.  Stax.  Ann.  §13-25-126.5  (West  1990-1995  )  cited  in  59  Fed.  Reg.  52,124  (1994). 

CA^  §502(bX3)(B)(i),  42  U.S.C.A.  §766ia(b)(3)(B)(i)  (1983-1995). 

The  revised  permit  fee  demonstration  also  uicluded  a  workload  analysis  which  estimated  the  annual  cost  ol  running  the 
prooram  to  be  $  1.87  million  for  fiscal  year  1994/1995;  and  a  new  fee  structure  that  consists  of  a  $  9.02  per  ton  tee  iw 
regulated  air  pollutants  for  fiscal  year  1994,  to  be  increased  on  an  amimil  basis  to  $  10.87  m  fiscal  year  1.5.5,  $  13.6  >  m 
fiscal  year  1996  and  $  11.58  in  fiscal  year  1997;  with  the  additional  HAP  and  penuit  application  processing  fees  given 

above. 


59  Fed.  Reg.  52,124(1994). 

59  Fed.  Reg.  52,124-52,125  (1994), 

(5)  me  implementation  and  effectiveness  of  this  section  shall  be  contingent  on  tlie  receipt  of  funding  from  the  federal 
government  in  sufficient  amount  to  totally  fund  the  division's  costs  in  implementing  this  section;  except  that  the  .smalt 
business  stationary  source  technical  and  envirorauental  compliance  assistance  program  .shall  e  unce  as  pro\i  ec  m 
section  25-7-1 14.7. 

Colo.  Rev.  St.at.  Ann.  §25-7-109.6(5)  (West  1990-1995)  cited  in  59  Fed.  r<eg.  52,125  (1994). 
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source.”'^'  After  receiving  comments,  EPA  did  not  alter  its  conditions  for  ftill  approval  when 
publislnng  the  final  notice  granting  interim  approval  to  this  program.  In  addition,  EPA  did  not  extend 
the  program  to  “Indian  country”  because  the  state  did  not  seek  such  authority'  for  any  sources  within 
the  boundaries  of  Indian  reservations.'"^'  The  interim  status  extends  until  February  24,  1997,  and 
Colorado  must  submit  the  necessary  revisions  to  obtain  full  approval  by  August  24,  1996,  in  order  to 

•  1 4^ 

avoid  the  implementation  of  sanctions. 

H.  Wyoming 

Wyoming  submitted  its  statutory'*  and  regulatory'"'  program  for  the  implementation  of 
Subchapter  V  to  EPA  on  November  19,  1993.'"'  EPA  proposed  to  grant  interim  approval  in  two 
separate  notices  on  September  23,  1994.  Tlie  first  notice  was  a  proposed  mlemaking'""  issued  for  the 
puiTiose  of  granting  Wyoming’s  program  interim  status,  and  the  second  notice"''  was  issued  for  the 
purpose  of  granting  the  program  interim  status  through  a  direct  final  rule  on  the  theory  that  Wyoming  s 
program  would  be  non-controversial"’  This  would  not  be  the  case,  and  EPA  w'as  compelled  to 


59  Fed.  Reg.  52,124  (1994) 

60  Fed.  Reg.  4567(1995). 

See  generally  m-o.  Stat.  §§35-11-201  to  -212  (1977-1995). 

'"^Wyo.  Air Quaijty Stds.  .and Regs.  Chap.  I,  §30  (1994)«(e(i' in  59  Fed.  Reg.  48,803  (1994). 
59  Fed.  Reg.  48,803  (1994). 


59  Fed.  Reg.  48,802  (1994). 

59  Fed.  Reg.  48,845  (1994). 

'  In  the  final  rules  section  of  this  Federal  Register,  tlie  FPA  is  promulgating  interim  approval  of  the  Wyoming  (^leratmg 
Pennit  Program  as  a  direct  final  nile  Vvithout  prior  proposal  because  the  Agency  views  this  submittal  as  noncontioversia 


and  anticipates  no  adverse  comments. 


59  Fed.  Reg,  48,845(1994). 
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withdraw  the  direct  final  nile  on  November  25,  1994. Final  interim  approval  w'as  granted  to  this 
program  on  January'  19,  1995,  with  an  effective  date  of  February  21,  1995,  for  the  program.'^'' 

EPA  noted  that  Wyoming  did  not  define  “prompt”  reporting  of  deviations  from  permit 
conditions,  but  rather  left  this  requirement  to  be  identified  in  each  individual  perniit.  EPA  noted  that 
this  requirement  could  be  identified  in  individual  permits  and  that  EPA  could  disapprove  permits  that 
did  not  adequately  satisfy  the  “prompt”  reporting  of  deviations. EPA,  in  its  initial  notice  cited  eight 
defects  in  the  Wyoming  program  that  would  prevent  the  issuance  of  fiill  approval  to  the  program,  and 
would  require  substantial  change  before  full  approval  could  be  granted.  Among  the  defects  that  needed 
to  be  cured  within  the  regulation  included  the  status  of  “Research  and  Development  {hereafter  R&D)” 
facilities,  which  Wyoming  deemed  to  be  a  separate  facility. EPA  found  this  unacceptable  and  noted 
that  R&D  facilities  must  be  “included  in  major  source  determinations. EPA  cited  possible 
confusion  that  might  exist  with  respect  to  the  applicable  requirements  for  “insignificant  activities”  and 
required  that  the  state  regulation  be  modified  to  conform  with  Federal  standards.’”  The  state 
regulation  needed  to  be  modified  to  ensure  that  there  would  be  adequate  public  participation  in  the 
permitting  process.  EPA  found  that  the  Wyoming  regulations  did  not  adequately  provide  for  public 
participation’  and  did  not  clearly  provide  for  emissions  trading  as  required  under  applicable  Federal 
regulations.’”’ 


59  Fed.  Reg.  60,5(31  (1994). 

(30  Fed.  Reg.  3766  (1995). 

59  Fed.  Reg.  48,803  (1994). 

( ix)  Research  and  development  activities.  For  the  purpose  of  this  section,  research  and  development  operations  shall 
be  considered  as  separate  and  discrete  stationary  sources  in  determining  whether  such  operations  are  subject  to  Section  30 
operating  permit  requirements. 

Wyo.  Air  Quajlity  Stos.  and  Regs.  Chap  1,  §30(ix)  (1995)  (Copr  (c)  1995  ERM  Computer  Infonmation  Services,  Inc.) 

59  Fed.  Reg.  48,803  (1994). 

40  C.F.R.  §70.5(c)  (1994)  cited  in  59  Fed.  Reg.  48,803  (1994). 

(ii)  Application.  Sources  under  thi.s  section  thcit  would  qualify  for  a  general  penuit  must  apply  to  the  Division  for 
coverage  under  the  teims  of  the  general  permit  or  must  apply  for  an  operating  pennit  consistent  with  Section  30(c).  The 
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EPA  also  required  several  statutory  changes  before  the  program  could  be  granted  full 
approval.  The  first  change  required  by  EPA  was  to  clarify  that  the  maximum  civil  liability  that  could 
be  assessed  would  be  at  least  $10,000  per  day,  as  opposed  to  the  $5,000  per  day  that  appeared  to  be 
the  case  in  the  statutes. The  statute  needed  to  be  expanded  to  create  strict  liability  for  the  imposition 
of  civil  penalties  in  violation  of  the  state  statute,  as  opposed  to  the  existing  standard  of  “willful  and 
knowing”  as  set  forth  in  the  existing  statute.’®'  Finally,  the  statutes  needed  to  expand  the  definition  of  a 
violation  of  tampering  with  a  monitoring  device  “to  include  a  per  day,  per  violation  penalty ,  which 
was  not  authorized  in  the  Wyoming  statutoiy'  scheme.’®-  Wyoming  enacted  a  law’®^  in  1995  that  may 
have  made  the  desired  statutory  changes,  but  the  regulatoiy  changes  appear  to  be  pending.  Finally, 
EPA  noted  that  the  state  did  not  submit  a  definition  of  “Indian  Lands”  within  the  state  so  that 
jurisdiction  over  those  lands  could  be  deterniined.^^^ 

EPA  found  that  the  existing  statutory  and  regulatory  scheme  was  adequate  to  enforce  Section 
112  standards,  pending  the  issuance  of  EPA  regulations  on  the  subject.  EPA  pioposed  to  use 
Wyoming’s  preconstruction  permitting  program  as  the  vehicle  to  enforce  Section  1 12  within  Wyoming 
on  an  interim  basis,  as  EPA  had  proposed  to  do  elsewhere.’®®  Wyoming  also  committed  to  EPA  that  it 


Division  niav  provide  for  general  permit  applications  w'hich  deviate  from  the  requirements  of  Section  30tcj  provided  that 
such  applications  meet  the  requirements  of  title  V  of  the  Act  and  include  all  infonnation  necessaiy  to  detennme 
qualification  for,  and  to  assure  compliance  with,  the  general  permit.  The  Division  may  is.sue  a  general  pcmnit  without 
repeating  the  notice  and  comment  procedures  required  under  Section  3()(d)(  ix),  but  .such  issuance  shall  not  be  a  iina 
action  for  puqjoses  of  judicial  review. 

Wyo.  AirQumjty  Stds.  amTRegs.  Chai)  I,  §30(i-ii)  (1995)  (Copr.  (c)  1995  ERM  Computer  luformation  Sendees,  Inc.) 
cited  in  59  Fed.  Reg.  48,80348,804  (1994)  and  60  Fed.  Reg.  3770  (1995). 

40  C.F.R.  §  70.4(b)(12)(iii)  (1994)  cited  in  59  Fed.  Reg.  48,804  (1994). 

'^"Wyo.  Stax.  §§35-1  l-901(a),  (m),  (n)  (1 977-1995)  cited  in  59  Fed.  Reg.  48,803  (1994)  and  60  Fed.  Reg.  3669  (1995). 
Wyo.  Stax.  §35-ll-901(a)  (1977-1995)  cited  in  59  Fed.  Reg.  48,803  (1994)  amf  60  Fed.  Reg.  3669  (1995). 

Wyo.  Sxax.  §35-1  l-901Cj)  (1977-1995)  citoi' in  59  Fed.  Reg.  48,803  ( 1 994)  anc?  60  Fed.  Reg.  3669  (1995). 

1995  Wyo.  Sess.  Laws  28 
59  Fed.  Reg.  48,804  (1994). 

59  Fed.  Reg.  48,80448,805  (1994). 
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would  be  able  to  carry  out  the  provisions  of  the  acid  rain  program  as  required.  ’  After  reviewing  the 
comments  submitted  by  various  parties,  EPA  did  not  change  its  original  proposal  and  granted 
Wyoming  interim  approval  status  effective  until  Febniaiy  19,  1997.  A  program  must  be  submitted  by 
August  19,  1996  to  curq  the  defects  cited  by  ERA  in  order  to  avoid  the  implementation  of  sanctions.’^' 

/.  Illinois 

On  September  30,  1994,  EPA  proposed  to  grant  interim  approval  to  Illinois  program.  On 
March  7.  1995,  EPA  finalized  this  interim  status  and  the  program  became  effective  that  same  day.'*"’ 
The  llhnois  statutory'™  and  regulatoiy'’^'  program  was  submitted  to  EPA  by  the  Governor  on 
November  15,  1993.'™  The  statutory  scheme  was  veiy  detailed,  which  would  leave  little  room  for 
regulatory  changes  to  make  a  significant  difference,  if  changes  would  be  required  in  the  Illinois 
program. 

Illinois  permit  application  requirements'™  were  inadequate  in  that  there  w'as  no  requirement 
that  a  “responsible  official  certifying  a  document  to  make  a  ‘reasonable  inquiry’  or  that  the  statement 
be  based  upon  ‘information  and  belief”''"'  and  that  this  statute  w'ould  have  to  be  changed.  Illinois 
prescribed  its  administrative  permit  amendment  requirements  in  the  authorizing  statute  and  this  led  to 


'“59  Fed.  Reg.  48,805(1994). 

60  Fed.  Reg.  3770  (1995). 

59  Fed.  Reg.  49,882  (1994). 

60  Fed.  Reg.  12,478  (1995). 

See  generally  III.  Ann".  Stat,  ch.  415,  Para.  5/39.5  (Smith-Hard  1993-1995). 

See  generally  III.  Admin.  Code  tit.  35,  §§270.101-270.609  (1995). 

59  Fed.  Reg.  49,882  (1994). 

Each  submitted  CAAPP  [Clean  Air  Act  Permit  Program]  application  shall  be  certified  for  tnith,  accuracy,  and 
completeness  by  a  responsible  official  in  accordance  with  applicable  regulations. 

![,[,.  Ann.  Stax.  ch.  415,  Peira.  5/39.5(5)(e)  (Smith-Hurd  1993-1995)  cited  in  59  Fed.  Reg.  49,883  (1994). 

40  C.F.R.  §§70.5(d)  nnrf  70.6(c)(1)  (1994)  cited  in  59  Fed.  Reg.  49,883  (1994) 

Ii.L.  Ani-j.  Sxat.  ch.  415,  Para,.  5/39.5(13)(c)  (Sniith-Hurd  1993-1995). 
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two  interim  approval  issues.  Illinois  sought  to  authorize  emissions  trading  through  the  mechanism  of 
an  administrative  permit  amendment,  which  EPA  noted  was  contrary  to  Federal  requirements. 
Illinois  program’^’  did  not  adequately  address  the  requirement  that  preconstruction  permits  be  used  as 
operating  permits  and  required  major  changes  before  this  mechanism  could  be  used.'  Although  not  an 
interim  approval  issue,  EPA  noted  that  Illinois  did  not  define  ‘‘prompt  reporting”  of  deviations  from 
permit  conditions  specifically  in  its  statute,'''®  and  that  if  EPA  was  not  satisfied  with  the  requirements 
set  out  in  each  individual  permit,  EPA  would  veto  the  permit.""  Finally,  EPA  required  that  Illinois 

regulations  dealing  with  insignificant  activities  be  changed  because  the  proposed  thresholds  exceeded 

'  *  181 

EPA’s  desired  thresholds  for  insignificant  activities. 


40  C.F.R.  §70.7(dX1994)  cited  in  59  Fed.  Reg.  49,884  (1994). 

''■'li.L.  Ann.  Stat.  ch.  415,  Para.  5/39.5{13)(c)(v)  (Smith-FIurd  1993-1995)  cited  in  59  Fed.  Reg.  49,884  (1994). 

For  full  approval  of  the  State's  program,  the  State  would  need  to  develop  regula  tions  detailing  the  acUial  procedural  and 
compliance  requirements  necessaiy  for  incorporation  of  preconstruction  permits  into  part  70  pennits.  these  regulations 
would  need  to  supplement  the  State's  title  V  submittal  or  be  .submitted  as  a  revision  to  the  State's  preconstruction  penmt 
program  state  iiuplementation  plan. 

59  Fed.  Reg.  49,884  (1994). 

^ f.  To  meet  the  requirements  of  this  subsection  with  respect  to  reporting,  the  pemut  shall  incorporate  and  identify  all 
applicable  reporting  requirements  and  require  the  follovying: . . . 

ii.  Prompt  reporting  of  deviations  from  pennit  requirements,  including  those  attributable  to  upset  conditions  as  defined  m 
the  permit,  the  probable  cause  of  such  deviations,  and  any  conective  actions  or  preventive  measures  taken. 

III.  Ann.  Stat.  ch.  415,  Para.  5/39.5(7)(f)(ii)  (Smilh-Hurd  1993- 1995)  cited  in  59  Fed,  Reg.  49,884  (1994). 

59  Fed.  Reg.  49,884  (1994). 

Insignificant  activity  thresholds  which  are  considered  to  be  acceptable  by  EPA  tor  Illinois'  program  would  fall  m  the 
range  of  1-2  tons  per  year  for  criteria  pollutants  and  the  de  minimis  levels  established  under  112(g)  or  lower  tor  HAl  s_ 
These  insignificance  levels  are  appropriate  for  the  State's  prrogram  because  of  the  25  ton  per  year  major  somce  threshold 
level  establi.shed  in  the  State's  severe  ozone  nonattaiiiment  areas,  and  because  of  the  overall  major  source  threshold  level 
for  FLAPS  established  at  10  tons  per  year  of  one  HAP  and  25  tons  per  year  of  any  combination  ot  HAI's.  Illinois 
insignificant  activity  regulations  establish  iiisignilicaiice  levels  of  no  more  than  1  Ib/lir  of  any  non-RAP  (approximate  y 
tons  per  year)  and  no  more  than  .1  Ib/lii-  of  any  HAP  (approximately  .4  tons  per  year)  per  emission  unit.  Because  Illinois 
insignificant  activitv  regulations  fail  to  comply  with  KPA's  notion  of  acceptable  tlnesholds,  EPA  cou  c  on  y  propose 
interim  approval  for  the  State’s  201  and  211  regulations.  If  EPA’s  concenis  are  addressed  in  the  State's  final  regnlations 
before  final  action  on  this  notice,  then  EPA  can  fully  approve  the  State's  insignificant  activities.  Alternatively,  it  the  State 
does  not  address  EPA's  concerns  before  final  action  on  this  notice,  then  EPA’s  final  action  will  include  an  interim  approval 

on  this  issue. 

59  Fed.  Reg.  49,883  (1994). 
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With  respect  to  eiiforceiTietit,  EPA  required  a  minor  technical  change  in  the  Illinois  statute  to 
bring  its  enforcement  authority  into  compliance  with  Federal  requirements.  EPA  found  that  the 
state's  charge  of  $13.50  per  ton  of  allowable  emissions  in  fees  was  adequate  and  it  used  the 
preconstruction  permitting  program  in  existence  in  Illinois  for  tlie  purposes  of  implementing  Section 
1 12  on  an  interim  basis  pending  the  issuance  of  Federal  regulations  to  implement  Section  1 1 2(g). 

The  state’s  permitting  program  was  viewed  as  adequate  to  comply  with  Federal  Acid  Rain 
requirements  and  were  approved.***^  However,  this  changed  with  the  issuance  of  the  final  Rilemaking 
by  EPA  on  the  Illinois  program.  The  state  notified  EPA  that  it  would  not  be  able  to  meet  a 
commitment  to  implement  the  Acid  Rain  program  by  January'  1,  1995.'®^  EPA  required  that  the  state 
incorporate  by  reference  the  Federal  acid  rain  program  into  Illinois’  statutes  before  full  approval  could 
be  granted  to  the  program.'*"®  EPA  did  not  otherwise  alter  the  required  changes  in  order  to  obtain  full 
approval  for  the  Illinois  program  and  required  Illinois  to  submit  a  corrective  program  by'  September  9, 

1996,  or  face  the  imposition  of  sanctions  and  the  interim  status  of  this  program  expires  March  7, 

1997. "' 


One  is.sue  however,  requires  a  change  in  exi.sUng  State  legislation  to  bring  the  State's  enforcement  authority  completely 
in  accord  W'ith  the  requirements  of  part  70.  415  n..CS  5/44(j)(4XD)  of  the  hlinois  Environmental  Protection  Act  prohibits 
the  knowing  tampering  of  tiny  monitoring  device  or  record.  40  CFR  70.11(a)(3  )(iii),  how'ever,  prohibits  the  know'ing 
tampering  of  any  monitoring  device  or  method,  The  State  must  amend  its  legislative  provi.sion  to  include  a  prohibition 
against  Icnowing  tampering  of  a  monitoring  method.  The  EPA,  therefore,  proposes  interim  approval  ol  the  State  s  program. 

59  Fed.  Reg.  49,884-49,885  (1994). 

59  Fed.  Reg.  49,885  (1994). 

60  Fed.  Reg.  12,481-12,482  (1995). 

111.  Ann.  Stat.  ch.  415,  Para.  5/39,5(17)  (Smith-Flurd  1993-1995)  cited  in  60  Fed.  Reg.  12,481-12,482  (1995). 

60  Fed.  Reg.  12,482  (1995). 
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J.  South  Dakota 


On  Januar)/  12,  1995,’*'^  Region  8  proposed  to  grant  interim  approval  status  to  the  permit 
program  submitted  by  South  Dakota,  and  went  final  with  this  status  on  March  22,  1995,  placing  the 
program  in  effect  on  April  21,  1995.’^®  The  South  Dakota  legislative'”"  and  regulatory  '”'  program  met 
the  standards  for  a  federally  approved  permit  program. 

Before  granting  full  approval  to  South  Dakota’s  program  EPA  required  South  Dakota  to  make 
several  changes  in  its  laws  and  regulations.  First,  EPA  initially  contemplated  requiring  that  South 
Dakota  change  its  lavv^^"  with  respect  to  variances,  but  decided  that  this  would  be  wholly  inappiopriate 
and  concluded  that  this  provision  would  be  viewed  as  wholl}^  external  to  the  federal^  approved  state 
program.^^^  EPA  did  require  a  change  in  the  criminal  enforcement  staUite  to  raise  the  maximum 
penalty  to  at  least  $10,000  per  day  for  knowing  violations  of  permits. South  Dakota  appears  to  have 
remedied  this  problem  already  by  changing  its  law  earlier  in  1995. 


Fed.  Reg.  2917(1995). 

60  Fed.  Reg.  15,066  (1995). 

See  gcnerc/lly  S.Y).  Codified  Laws  §§34A-1-1  to -62  (1992-1995). 

See  generally  S.D.  Admin.  R.  §§74:36:01:01  to  :()5:50  (1995). 

S.D.  Codified  Laws  Ann.  §34A-1-24  (1992-1995)  cited  in  60  Fed.  Reg.  2918-2919  (199^). 

EPA  has  no  authority  to  approve  provisio;ns  of  State  law;  ...  which  are  incoiisiste:nt  with  part  70.^  EPA  does  not 
recognize  the  ability  of  a  pennitting  authority  to  grant  relief  from  the  duty  to  comply  with  a  federally  enlorceable  part  70 
permit,  (Except  where  such  relief  is  granted  through  pirocedures  allowed  by  part.  70.  EPA  reserves  the  right  to  enforce  the 
terms  of  the  part  70  permit  where  the  permitting  authority  purports  to  grant  relief  from  the  duty  to  comply  with  a  part  70 
pemiit  in  a  manner  inconsistent  with  part  70  procedures. 

60  Fed.  Reg.  2918-2919  (1995). 

60  Fed.  Reg.  2918-2919  (1995). 

In  addition  to  any  other  civil  or  criminal  penalty  imposed  by  this  chapter,  any  person  who  knowingly  violates  any 
a.pplicable  requirement,  any  permit  condition,  or  any  fee  or  filing  requirement  ot  this  chapiter,  or  who  knowingly  maces 
any  false  material  statement,  representation,  or  certilication  in  any  form,  in  any  notice  or  report  required  by  a  permit,  or 
who  knov/ingly  renders  inaccinate  any  required  monitoring  device  or  method  is  guilty  jrt  a  Class  1  misdemeanor  and, 
notwithstanding  the  maxinium  penalties  provided  by  §  22-6-2,  is  subject  to  a  criminal  fine  in  a  maximum  amount  of  ten 
thousand  dollars  per  day  per  violation. 

1995  S.D.  L.AWE203  §4,  codified at^D.  Codified L.av/s Ann.  §34A-I-62  (1992-1995) 
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South  Dakota’s  fee  structure,  which  fell  below  the  presumptive  minimum  was  found  to  be 
adequate,  after  nijiking  tlie  necessary  demonstrations.’'^  As  with  other  jurisdictions,  EPA  noted  that 
the  proposed  South  Dakota  regulations  and  laws  were  adequate  to  implement  Section  1 12  and  tha,t  the 
preconstruction  permitting  process  would  be  used  to  regulate  sources  of  hazardous  air  pollutants. 
EPA  proposed  to  grant  interim  approval  to  South  Dakota  over  all  the  territory  of  the  state,  except  for 
‘Indian  Country,”  even  though  South  Dakota  claimed  jurisdiction  over  those  areas.  EPA  deferred 
making  a  detennination  over  sources  located  within  “Indian  Countiyr’  until  such  time  as  it  issued  a 
supplemental  notice  on  the  subject.”’^ 

After  receiving  conunents,  EPA  did  not  change  the  conditions  for  full  approval  of  the  program 
and  issued  a  final  rulemaking  granting  the  South  Dakota  program  interim  status  effective  April  21, 
1995.'”'  EPA  limited  its  delegation  of  Section  1 12  authority  to  a  period  of  twelve  months  following  the 
promulgation  of  a  final  EPA  rule  on  the  subject,  and  South  Dakota  must  submit  a  corrective  program 
no  later  than  October  22,  1996,  or  face  the  imposition  of  sanctions  and  the  interim  approval  status  of 
this  program  expires  on  April  22,  1997. 


K.  Nevada 

EPA  issued  a  proposal  for  the  state  program  on  August  7,  1995,  granting  the  state  program 
interim  approval."''*  This  proposal  was  after  one  local  program  has  been  given  interim  approval  and 
another  has  been  proposed  for  interim  approval.  Nevada’s  authorizing  statutes  allow  local  districts  to 


*'V)0Fed.  Reg.  2919(1995). 

60  Fed.  Reg.  2920  (1995). 

60  Fed.  Reg.  2920-2921  (1995). 
’’VsOFed.  Reg.  15,066-15,067(1995). 
-“60  Fed.  Reg.  15,068(1995). 

60  Fed.  Reg.  40,140  (1995). 
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exercise  control  over  air  pollution  sources  in  their  respective  areas  of  responsibility.  Because  of  the 
sequence  of  ERA  actions  on  programs  in  Nevada,  the  operating  statutor>^"' framework  was  reviewed 
on  actions  in  the  local  programs  in  order  to  assess  the  validity  of  the  local  programs. 


ERA  indicated  that  nearly  a  dozen  changes"^^  would  have  to  be  made  to  the  regulations  that  it 
considered  in  proposing  approval  of  this  program.  In  fact,  the  regulations*'^  “  had  been  redesignated  by 
Nevada  and  the  citations  included  in  EPA’s  review  of  the  regulations  are  by  the  old  system.  Nevada 
IS  charging  $3.36  per  ton  of  regulated  pollutant,  well  be  low  the  presumptive  minimum,  but  ERA  was 
satisfied  that  this  amount,  along  with  an  unspecified  maintenance  fee  for  each  source  w^as  adequate  to 
sustain  the  program  as  required. With  respect  to  Section  112  implementation,  ERA  w^as  satisfied 
that  the  state's  Subchapter  V  permit  program  would  be  adequate  to  comply  with  Federal  law. 
Specifically,  ERA  found  that  the  preconstruction  permitting  program  of  the  state  was  adequate  to 
enflirce  this  section  on  an  interim  basis  pending  ERA's  issuance  of  final  regulations  on  the  subject. 


toNiiv.  Ri'V.  Stat.  Ann.  §44.5.546  (Michie  1991-1995)  cited  in  59  Fed.  Reg.  43,523  (1994). 

See  generally  Nev.  EOw.  Sta'I*.  Ann.  §§445.401-.  1 10  (Michie  1991-1995  ) 

60  Fed.  Reg.  40,1 43-10, 144  (1995). 

^"<?77era//y  Nev.  Admin.  Code  ch.  445B,  §§445B.001-,897  (1995). 

Tlierefore,  in  this  proposed  interim  approval  notice,  EPA  is  acting  on  the  followng  provisions  of  Nevada  State  law: 
NAC  445.430,  445.432,  445,433,  445.4343,  445.4346,  445.438,  445.4395,  445.4415,  445.4425,  445.4615,  440.4625, 
445.4635.  445.4645,  445.477,  445.4915,  445.4955,  445.500,  445.5008,  445.504,  445.506,  445.5095,  445.5105,  445.021, 
445.5275.  445.5305,  445.5405, 445.5431,  445.548, 445.550,  445.559,  445.5695,  445.571,  440.5855,  445.5905,  44o.59l5, 
445.5925!  445.5935,  445.613,  445.628,  445.630,  445.649,  445.662,  445.664,  445.696,  445.697,  445.699,  445.704, 
445.7042!  445.7044',  445.705,  445.7052  ,  445.7054,  445.7056,  445.7058,  445.706,  4^15.707,  445.7073,  445.7075, 
445.707?!  445.7112,  445.7114,  445.7122,  445.7124,  445.7126,  445.7128,  445.713,  445.7131,  445.7133,  440.7135, 
445!7145!  445.7155,'445.717,  445.7191,  445.7193,  445.7195,  445B.221,  445B.327.  Provisions  not  included  in  the  July 
12,  1995  letter  from  NDEP  may  still  be  considered  supporting  documentation  for  the  State's  title  V  operating  permit 
program. 

60  Fed.  Reg.  40,141  (1995). 

-''■'60  Fed.  Reg.  40,143(1995). 

-^Id. 

60  Fed.  Reg.  40,144  (1995). 
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Acid  rain  sources  were  regulated  through  the  state’s  incorporation  by  reference  Federal  law  regarding 
those  sources. 

EPA  proposed  that  substantive  changes  in  the  regulations  be  made  before  full  approval  could 
be  issued.  These  proposed  changes  include  requiring  that  compliance  certifications  be  submitted  as 
part  of  the  permit  applications  for  a  source.^”  The  Nevada  definitions  of  '‘regulated  air  pollutant[sJ 
must  comply  with  Federal  rules.“'‘  Tire  state  must  explicitly  require  that  sources  which  become  subject 
to  the  permit  program  after  the  program’s  effective  date,  apply  for  a  permit.'^’'  The  pennit  shield 
provisions  of  the  program  must  be  modified  to  comply  with  existing  Federal  rules. 

The  state’s  emissions  trading  provisions  must  be  modified  to  comply  with  Federal  rules,  and 
the  compliance  schedules  that  are  to  be  submitted  by  all  sources  must  also  be  modified,  and  language 
relating  to  requirements  for  the  reporting  of  progress  with  respect  to  milestones  must  be  modified. 
The  state  regulations  must  require  that  any  location  change  for  a  temporary  source  be  lepoited  to  the 
permitting  authority'  “at  least  |ten|  days  in  advance  of  each  change  in  location.”"’ '  The  niles  must  be 
changed  to  reflect  the  requirement  that  any  emissions  trading  cannot  be  commenced  unless  there  has 
been  seven  days  advance  notice  to  the  permitting  authority."'®  Finally  there  would  have  to  be  a 


NDEP  [Nevada  Department  of  Environmental  Protection]  incorporated  by  reference  [40  C.F.R.j  part  72,  the  federal 
acid  rain  permitting  regulations,  on  February'  16,  199.1  The  incorporation  by  reference  was  codified  in  MAC  445B.221 
and  submitted  to  EPA  on  February  27,  199.5  to  be  added  to  the  State's  title  V  operating  pennit  program. 

60  Fed.  Reg.  40,143  (1995). 

60  Fed.  Reg.  40,143  (1995). 

40  C.F.R.  §70.2  (1994)  citeil  in  60  Fed,  Reg.  40,143  (1995). 

“‘^60  Fed.  Reg.  40,143  (1995). 

40  C.F.R.  §§70.6(fl,  70.7(e)(2Xvi)  ( 1 994)  cited  in  60  Fed.  Reg.  40,143  (1995). 

’  40  C.F.R.  §70,6  (1994)  cited  in  60  Fed.  Reg.  40,143  (1995). 

60  Fed.  Reg.  40,144(1995). 

’-‘Vd. 
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clarification  for  the  terms  '‘Major  sources”  and  “insignificant  activities,”^ Final  action  on  the  state 
program  is  still  pending. 

On  August  24,  1994,''^”  Region  9  proposed  to  grant  interim  approval  to  the  Washoe  County, 
Nevada,  Health  Department.  Washoe  submitted  its  proposed  regulations  to  the  state  wfiich  then 
forwarded  the  program  to  EPA,  EPA  found  that  the  fees  proposed  exceeded  the  presumptive  minimum 
and  therefor  no  fee  demonstration  was  required.”"'  EPA  accepted  Washoe’s  regulations  and 
commitments  as  adequate  authority  to  ensure  compliance  with  Section  112  requirements  and  acid  rain 
regulation.^"” 

EPA  then  set  forth  the  portions  of  the  Washoe  regulations  which  needed  revision  before  the 
program  could  obtain  full  approval.  These  required  revisions  included  changes  in  the  insignificant 
activity  provisions;^”'  the  applications  for  the  pennits;”"''  the  public  notice  provisions  for  permit 
evaluation  prior  to  issuance  of  the  regulations;^""  requiring  that  “certifications  must  be  based  on 
infomiation  and  belief  formed  after  reasonable  inquir)^”"”"  requiring  compliance  schedules  be  as 


’-'•Vj. 

.59  Fed.  Reg.  43,523  (1994). 

59  Fed.  Reg.  43, .524  (1994). 

Id. 

Specifically,  [Wcishoe  Air  Pollution  Rule]  030.905(B)(3)  must  state  that  any  activity  at  a  title  V  facility  that  is  subject 
to  an  applicable  requirement  may  not  qualify  as  an  insignificant  activity.  .Because  Washoe  defines  insignificant  activities 
by  size,  both  rule  030.02()(C)(4)  and  the  application  form  must  require  the  applicant  to  list  all  insignificant  activities  in 
enough  detail  to  determine  applicability  and  fees,  and  to  impose  any  applicable  requirements. 

59  Fed.  Reg.  43,524  (1994). 

Revise  030.020  to  state  that  each  application  must  contain  the  following  infomiation;  (a)  Description  of  any  processes 
and  products  associated  with  alternate  scenarios  ([40  C.F.R.  §] 70. 5 (c)(2));  (b)  description  of  compliance  monitoring 
devices  or  activities  ([40  C.F.R.  §]70.5(c)(3)(v));  (c)  when  emissions  trading  provisions  are  requested  by  a  source, 
proposed  replicable  procedures  and  pennit  temis  ([40  C.F.R.  §]70.4(b)(12)(iii));  and  (d)  statement  that  the  source  will,  in 
a  timely  manner,  meet  all  applicable  requirements  that  will  become  effective  during  the  permit  term  ([40  C.F.R. 
§]70.5(c)(8)). 

59  Fed.  Reg.  43,524  (1994). 

Washoe  Aii'  Pollution  Rule  030.930  (1994)  cited  in  59  Fed.  Reg.  43,524  (1994). 

59  Fed.  Reg.  43,524  (1994). 
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stnngent  as  any  m  a  “judicial  consent  decree  or  administrative  order;”"''  and,  requiring  that  any 
significant  modifications  to  sources  may  not  operate  until  a  revised  permit  has  been  granted. 

With  respect  to  the  implementation  of  Section  112(g),  EPA  proposed  to  use  the 
preconstruction  program  as  an  interim  measure  pending  the  adoption  of  regulations  by  EPA  itself 
EPA  did  not  change  its  posture  on  the  status  of  this  program  after  receiving  comments  and  issued  a 
final  notice  granting  the  Washoe  program  interim  approval  effective  March  6,  1995,""  which  covers  all 
of  Washoe  countj^  except  for  any  Indian  Reservations  which  may  be  located  within  the  countv.  The 
interim  approval  status  extends  until  Februarj^  5,  1997,  and  Washoe  must  submit  a  program  revision 
by  August  5,  1996,  to  avoid  the  imposition  of  sanctions.'"^ 

The  only  other  program  in  this  state  that  has  been  the  subject  of  proposed  action  by  EPA  is  the 
program  for  Clark  County  Health  District,  Nevada.  EPA  proposed  that  this  program  receive  intenm 
approval  on  March  14,  1995.""  Clark’s  fee  structure  exceeded  the  presumptive  minimum  fee,  so  no 
fee  determination  was  necessary  and  the  program  generally  met  the  requirements  of  Part  70.  In  ordei 
to  obtain  fiill  approval,  EPA  required  changes  to  include  submission  of  documentation  with  regard  to 
Clark’s  enforcement  of  the  permit  program;'"'*  regulated  source  modification;'""  ensuring  that  Claik  s 


Revise  030.950('E'i  to  ensure  that  all  significant  permit  modifications,  otlier  than  those  requiring  an  Authority  to 
Construct,  mav  not  be  placed  into  operation  imtil  tlie  permitting  authority  has  revised  the  source's  paP;  70  pennit.  Washoe  s 
program  cuirentlv  provides  this  implementation  time  frame  for  modifications  requiring  an  Authority  to  Lonstruct  an 
modifications  that  are  prohibited  by  an  existing  permit;  however,  the  time  frame  must  be  extended  to  the  remammg 
universe  of  significant  modifications. 


59  Fed.  Reg.  43,524  (1994). 

59  Fed.  Reg.  43,525  (1994). 

60  Fed.  Reg.  1741  (1995). 

60  Fed.  Reg.  1743  (1995). 

60  Fed.  Reg.  13,683  (1995). 

60  Fed.  Reg.  13,684  (1995). 

60  Fed.  Reg.  13,685  (1995). 

Part  70  prohibits  operational  flexibility  for  "modifications  under  any  provision  of  title  I  of  the  Act."  In  contrast  the 
District  prohibits  these  changes  for  any  "New  Source  Review  modifications  under  any  provision  of  title  1  of  the  Act, 
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regulations  complied  with  the  requirement  that  "“'emissions  data’  may  not  be  considered 
confidential;”"'”  insignificant  activities  definitions  must  meet  EPA  standards;^”  “applicable 
requirements  and  National  Ambient  Air  Quality  Standards  (N^VAQS)  must  be  added  foi  temporary 
sources;  and,  early  reductions  permits  must  comply  with  Federal  standards.*’^ 

EPA  proposed  to  use  Clark’s  preconstruction  program  as  an  interim  measure  to  implement 
Section  1 12(g)  pending  the  issuance  of  a  Federal  regulation  on  the  subject.  On  July  13,  1995,  EPA 
granted  final  interim  approval  to  this  program  effective  August  14,  1995  . In  the  final  rulemakmg, 
EPA  did  not  change  any  of  the  criteria  for  granting  full  approval  to  this  program.  The  approval 
extends  to  August  13,  1997;  does  not  cover  any  Indian  resen^ations  in  Clark  County;  and,  the  county 
must  submit  proposed  corrective  actions  to  EPA  no  later  than  February'  13,  1997;  to  avoid  the 
implementation  of  sanctions. 


L  Montana 


On  Febniary  14,  1995,  EPA  proposed  Montana’s  permitting  program  for  interim  approval.^'*’ 
The  legislative*^  and  regulatory^"'^  program  had  been  submitted  by  the  state  to  EPA  on  Maich  29, 


which  doe.s  not  expressly  include  moditlcatioiLS  under  sections  1 1 1  and  1 12.  EPA  expects  that  most  section  11 1  or  1 12 
modifications  will  be  subject  to  the  Di.strict's  New  Source  Review  program;  however,  in  cerlain  cases  the  section  11 1  or 
112  modification  definition  will  be  more  inclusive  than  the  District's  New  Soinxe  Review  rule,  llierefore,  revising  the 
rule  to  explicitly  prohibit  section  5Cl2(b)(  1 0)  changes  for  all  title  I  modifications  is  a  requirement  for  full  approval. 

60  Fed.  Reg.  13,685  (1995). 

’■''40  C.F.R.  §2.301  (1994)  cited  in  60  Fed.  Reg.  13,683  (1995). 

60  Fed.  Reg.  13,685  (1995). 

Early  reductions  permit  deadline.  The  District  must  add  a  deadline  of  nine  months  or  less  for  early  reductions  pemiits 
issued  under  section  1 12(i)(5)  of  the  Act  (40  CfR  7().4(b)(l  l,i). 

60  Fed.  Reg.  13,  685  (1995). 

^^Id. 

60  Fed.  Reg.  36,070  (1995). 

-«  60  Fed.  Reg.  36,071  (1995). 

60  Fed.  Reg.  8335  (1995). 
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1994  246  jjjjj  issued  a  final  nilemaking  granting  the  program  interim  status  on  May  11,  1995,  with 
an  effective  date  of  June  12,  1995  . EPA  cited  ten  issues  which  required  the  granting  of  interim,  as 
opposed  to  full  status  for  this  program,'"'  The  issues  cited  in  the  proposed  rulemaking  remained  the 
same  m  the  final  nilemaking,  and  were  not  changed  after  the  comment  penod,'"'^  hi  addition,  EPA 
required  several  changes  in  Montana’s  regulations,  or  the  interpretation  of  those  regulations,  prior  to 

the  granting  of  interim  approval  ."'® 

The  required  changes  in  the  regulations  prior  to  granting  interim  approval  included  compelling 
to  eliminate  the  ability  to  exempt  sources  from  obtaining  a  federally  enforceable  pemut  by  limiting  the 
“source’s  potential  to  emit.”'''  The  state  had  to  clarify  the  timing  of  the  effectiveness  of  any  permits 
which  may  have  been  appealed  with  respect  to  EPA’s  ability  to  review  a  permit  prior  to  becoming 
effective  during  EPA’s  review  period  of  the  pennit.'"  Clarification  was  required  regarding  the  ability 
of  the  state  to  “terminate,  modify,  revoke  and  reissue  permits  for  cause.’'’-'  Finally,  EPA  required  the 
state  to  modify  its  regulations  so  that  all  lessening  of  “reporting  or  recordkeeping  permit  tenns”  be 
processed  as  a  major  modification.* 


See  CoDiiAUN.  §§/5-2-l03  to  -41.')  ( 1994-194.i). 

See  generallyUcAST.  Admin.  R.  16.8.2001-2025  (1995)  cited  in  60  Fed.  Reg.  8336  (1995). 
60  Fed.  Reg.  8336  (1995). 

60  Fed.  Reg.  25,143  (1995). 

-^60  Fed.  Reg.  8340(1995). 

60  Fed.  Reg.  25,144(1995). 

=-'"60  Fed.  Reg.  8337(1995). 


'M. 


Prior  to  interim  program  approval,  tlie  State  must  clarify  whether  the  appeal  process  on  the  States  decisions  rc^a 
permit  issuance,  renewal,  revision,  denial,  revocation,  reissuance,  or  tenrunation  occurs  before  oi  alter  ■  , 

review/approval  period.  If  the  appeal  process  follows  EPA's  review/approval  period,  then  langmage 
State’s  permitting  regulation  to  ensure  that  pennits  that  are  changed  after  appeal  to  the  board  are  submitted  to  LI  A  foi 

additional  review. 


60Fed.  Reg.  8337(1995). 

CA4  §502(b)(5)(D),  42  U.S.C.A.  §7661a(b)(5)(D)  (1983-1995)  cited  in  60  Fed.  Reg.  8337  (1995). 
='‘'  60  Fed.  Reg.  8337  (1995). 
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Tlie  changes  that  would  have  to  be  made  b)'  this  program  to  tinal  approval  included  altei  ing 
the  definition  of  an  insignificant  activitv  so  that  a  source  which  generated  fifteen  tons  per  year  of  “any 
pollutant,  other  than  a  hazardous  air  pollutant  listed  pursuant  to  sec.  7412(b)  of  the  FCAA  or  lead, 
would  be  excluded  from  consideration  as  an  insignificant  activity.  EPA  then  noted  what  it  had 
accepted  in  other  states  for  this  area  and  solicited  comments  on  what  would  be  an  appropriate  level  in 
Montana.*'®  Other  definitional  changes  would  be  required  in  the  program  as  well,  The  first  of  these 
was  the  removal  of  any  discretionaiy  authority  on  the  part  of  the  permitting  authority  in  determining 
whether  or  not  a  change  in  monitoring  or  reporting  requirements  would  be  as  stringent  as  curient 
monitoring  or  reporting  requirements”"'^  as  EPA  found  this  discretion  was  contrary'  to  Federal 
regulations  on  the  subject."®''  EPA  found  that  the  definition  of  an  administrative  permit  in  the  Montana 
regulations  authorized  the  state  to  usurp  the  authority  of  the  EPA  administrator  and  compelled  an 
amendment  to  the  regulation  to  allow  EPA  involvement  in  the  process.""  The  definition  of  an 


Mokt.  Admin.  R.  16.8.2002(22)(a)(i){l  995)  cifedm  60  Fed.  Reg.  8336(1995). 

For  other  State  title  V  prognuns,  EPA  has  proposed  to  accept,  as  sufficient  tor  full  approval,  emission  levels  foi 
insignificant  activities  of  2  tons  per  year  of  regulated  air  pollutants  and  the  lesser  of  1000  pounds  per  year  section  1 1  4g.' 
de  minimis  levels,  or  other  title  I  significant  modification  levels  for  HAPs  and  other  toxics... [citations  omit  e  J. 


60  Fed.  Reg.  8338  (1995). 

60  Fed.  Reg.  8337  (1995). 

M  "administrative  pennit  amendment"  is  a  permit  revision  that:...  Requires  more  frequent  nionitonng  or  reportuig  by 
the  pemiittee. 

40  C.F.R.  §70.7(d)(  1  )(iii)  (1994)  cited  in  60  Fed.  Reg,  8337  (1995). 

16.8.2002.  Definitions. 

As  used  in  this  subchapter,  unless  indicated  otherwise,  the  following  definitions  apply: 

(1)  ■'  Administrative  permit  amendment"  means  an  air  quality  operating  pennit  revision  that. 

(a)  corrects  t3^[)og:raphical  errors; 

(b)  identifie.s  a  change  in  the  name,  address,  or  phone  number  of  any  person  identified  in  the  air  qrmlity  operating  pennit, 
or  identifies  a  similar  minor  administrative  change  at  the  source; 

(c)  requires  more  ti'equent  monitoring  or  reporting  by  the  pennittee; 

(d)  requires  changes  in  monitoring  or  reporting  requirements  that  the  department  deems  to  be  no  less  stringent  than 
current  monitoring  or  re]?orthig  recjuirenients 

(e)  allows  for  a  change  in  ownership  or  operational  control  of  a  source  if  the  deptirtraent  has  detennined  that  no  other 
change  in  the  air  quality  operating  pennit  is  necessary,  consistent  with  ARM  16.8.2019,  or 
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"‘administrative  permit”  would  have  to  be  altered  to  meet  EPA’s  criteria  which  would  include  the 
requirement  that  the  EPA  administrator  approve  the  changes  themselves.  The  preconstruction 
regulation  permit  terms  had  to  be  changed  so  that  all  of  the  terms  of  a  preconstruction  program  w'ould 
be  federally  enforceable/'"^ 


Hie  Montana  program  did  not  include  adequate  severability  provisions  as  required  in  the 
Federal  regulations"®  and  these  must  be  added.  EPA  required  clarification  of  the  state  s  authority  to 
terminate  permits,  which  EPA  believed  did  not  exist  under  the  appropriate  statutoiy  authority.^®  In 
addition,  EPA  required  the  state  to  certify  that  it  could  use  all  monitoring  data  to  ascertain  compliance. 
EPA  noted  that  Montana  had  adopted  Federal  standards  which  required  performance  tests  to  ascertain 
conipliance."^''^ 


With  respect  to  Section  112  implementation,  the  state  was  required  to  certify'  that  it  had  the 
ability  to  “make  case-by-case  MACT  determinations”"®  imd  certify'  that  risk  management  plans 


(RMPs)  were  being  properly  implemented  by  regulated  sources,  or  if  not,  that  compliance  schedules 


(f)  incorporates  any  other  type  of  change  which  the  depaitment  has  detennined  to  be  similar  to  those  revisions  set  forth  m 
(a)  -  (e),  above. 

Momt.  .yoMlK-.  R.  16.8.2002(l)(f)(1995)(Copr.  (c)  1995  ERM  Computer  Information  Sendees,  Inc.)  c/ter/ w  60  Fed.  Reg. 

8337(1995). 

Mokt.  Ajmn.  R.  16.8.2002(24)(ii)  { 1 995)  cited  in  60  Fed,  Reg.  8338  (1995). 

Standard  permit  requirements.  Each  penuit  issued  under  this  part  shall  include  the  following  elements.. . 

(5)  A  severability  clause  to  ensure  the  continued  validity  of  the  various  perniit  requirements  in  the  event  of  a  challenge  to 
any  portions  of  the  pennit. 

40  C.F.R.  §70. 6(a)(5)  (1994)  cited  in  60  Fed.  Reg.  8338  (1995). 

Mont.  Code  Am  §§75-2-21 1(1),  217(1)  (1994-1995)  cited  in  60  Fed.  Reg.  8338  (1995). 

the  State  has  incorporated  by  reference  the  Federal  new  source  performance  standards  (NSPS)  and  national  emissions 
standards  for  FIAPs  (NESFIAPs)  in  40  CFR  parts  60  and  61  into  its  SIP-approved  regulations,  which  provide  that 
compliance  can  be  detennined  only  by  perfonnance  tests  (see  40  CFR  60. 1 1(a)  and  40  Cl- R  bl .  12(a)). 

60  Fed.  Reg.  8338(1995). 

60  Fed.  Reg.  8338  (1995). 
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would  be  forthcoming  for  non-compliant  sources."®®  Otherwise,  EPA  proposed  to  delegate  this 
authority  to  Montana  and  found  that  the  preconstruction  program  and  permitting  program  were 
adequate  to  implement  Section  1 12  on  an  interim  basis  pending  the  issuance  of  EPA  regulations  on  the 
subject.^®"'  Montana  submitted  a  fee  demonstration  where  it  planned  to  charge  a  minimum  of  $250  pei 
source,  with  the  fees  ranging  from  $2. 14  per  ton  to  $8.55  per  ton  depending  on  the  pollutant  in  1990.'®' 
Finally,  as  with  other  states,  the  approval  to  regulate  sources  did  not  extend  to  sources  located  within 
Indian  resen'ations."®'’  Montana  must  submit  a  corrective  program  by  December  11,  1996,  in  order  to 
avoid  the  commencement  of  sanctions,  and  the  interim  status  of  this  program  expires  on  June  11, 

1997270 

M.  Minnesota 

On  September  13,  1994,  Region  5  proposed  to  grant  interim  approval  to  the  Minnesota 
program."^'  ^^^en  submitted,  the  program  would  be  applied  to  all  of  Minnesota,  excluding  Indian 
Reser%'ations."^'  The  Minnesota  Pollution  Control  Agency  submitted  its  operating  permit  niles"^’  which 
were  promulgated  by  the  state  under  its  statutoiy  authority"''^  to  establish  rules  regulating  pollution  in 
the  state.  EPA  found  that  the  rules  were  adequate,  but  noted  that  Minnesota  s  definition  of  Title  I 
modification’'  would  be  consistent  with  any  definition  that  might  ultimately  result  from  any  EPA 

“2  60  Fed.  Reg.  8339(1995). 

60  Fed.  Reg.  8338  (1995). 

60  Fed.  Reg.  8340  (1995). 

22“  60  Fed.  Reg.  25,145  (1995). 

221  59  Fed.  Reg.  46,948  (1994). 

222  5  9  Fed.  Reg.  46,948-46,949  (1 994). 

222  See  generally  Minn.  R.  7007.0050  to  .4030  (1995)  cited  in  59  Fed.  Reg.  46,948  (1994). 

22-' Minn.  Stat.  Ann.  §116.07  (West  1987-1994) 
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nilemaking  on  the  subject.^"'  Minnesota’s  fee  schedule  met  the  minimum  presumptive  standards  and 
no  submission  of  a  fee  demonstration  was  required.”"'"  EPA  proposed  to  use  the  preconstmction 
permitting  program  contained  in  the  permitting  program  to  implement  Section  1 12  on  an  intenm  basis, 

^77 

pending  issnance  of  EPA's  regulations  on  the  subject. 

In  the  initial  Federal  Register  notice  proposing  interim  approval  of  this  program,  EPA  noted 
six  different  areas  that  would  required  change  prior  to  the  issuance  of  fell  approval  tor  the  program. 
Five  of  these  proposed  changes  invol  ved  the  regulations,  and  one  proposed  change  was  statutorj'.  The 
sole  statutoiy  cliange  that  was  recommended  revolved  around  a  unique  defense  to  criminal 
prosecution  to  sources  that  notify  the  state  of  a  violation  and  then  act  to  remedy  the  violation.  Upon 
issuance  of  the  final  rulemaking  on  this  program,”'^  reversed  its  position  in  reliance  on  a  letter  from  the 
Minnesota  Attorney  General  and  applicable  case  law  by  noting  that  this  defense  did  not  excuse 
“intentional”  violations  of  the  statute  as  opposed  to  “knowing”  violations  of  the  statute."*® 


Title  I  Modification.  ‘Title  I  modificatioif  means  any  change  that  constitutes  a  modification  under  any  provision  ot 
title  I  of  the  act,  including: 

A.  A  new  source  review  modification:  major  modification  as  defined  in  Code  of  federal  .Elegulations,  title  40, 
52.21(bX2)  or  51.165(a)(l)(v),  as  amended,  or  any  other  mles  adopted  by  the  administrator  under  part  C  or  D  ot  me  ac  . 

B.  A  neiv  source  perfonnance  standards  modification:  any  modification  as  defined  in  Code  of  Federal  Regulations,  title 
40.  section  60.14,  as  amended,  or  any  other  rules  adopted  by  the  administrator  under  section  1 1 1  of  the  act. 

C.  A  hazardous  air  pollutant  modification:  any  modification  as  defined  in  Code  ol^Federal  Regulations,  title  40,  section 
61.15.  as  amended,  or  any  other  rules  adopted  by  the  administrator  under  section  1 12  of  the  act. 

Mikx.  R.  7007.0100  Subp.  26(A-C)  (1995)  (Copr.  (c)  1995  ERM  Computer  hiformation  Services,  hic.)  cited  in  59  Fed. 
Reg.  46,949  (1994). 

59  Fed.  Reg.  46,949  (1994). 

'  59  Fed.  Reg.  46,949-46,950  { 1 994). 

Subd.  14,  Defense.  Except  for  intentional  violations,  a  person  is  not  guilty  of  a  crime  for  air  quality  violations  undei 
subdivision  6  or  12,  or  for  water  quality  violations  under  subdivision  8,  if  the  person  notified  die  pollution  control  agency 
of  the  violation  as  soon  as  the  person  discovered  the  violation  and  took  steps  to  promptly  remedy  the  violation. 

Minx.  Stat.  Ann.  §609.671(14)  (West  1987-1995)  cited  in  59  Fed.  Reg.  46,950  (1994). 

60  Fed.  Reg.  31,638  (1995). 

EPA  relied  on  two  Minnesota  cases  wlrich  constmed  the  phrase  “intentional  violations.”  See  State  v.  Lindahl  309 
N  W2d763  (Minn.  1981')  and  State  v.  Orsello  529  N.W.2d  481,  (Minn.  Ct.  App.  1995)  cited  in  60  Fed.  Re^  ol,638 
(1995)  In  Orsello,  the  Court  of  Appeals  stated  that:  “Statutes  that  use  the  term  ‘intentional  to  modify  a  type  ot  behavioi 
make  the  results  of  the  conduct,  rather  than  the  actor's  mental  state,  criminal.  To  prove  a  general  intent  crane,  the  state 
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EPA  then  required  several  changes  to  Minnesota’s  regulations.  First,  the  regulation  relating  to 
permit  content  would  have  to  be  altered  all  part  70  sources  would  have  to  submit  semi-annual 
reports,^*’  but  EPA  relented  upon  final  ailemaking  and  only  required  aiuiual  reporting  from  those 
sources  which  must  monitor  on  an  annual  basis.-  Second,  EPA  required  clarity  of  the  administrative 
procedures  set  up  in  the  regulations.*"’  Pennits  could  not  incorporate  Federal  regulations  by  reference 
within  the  permits  themselves,'^"  all  regulated  pollutants  would  have  to  be  included  in  fee 
calculations,'*'  and,  finally  the  rules  would  have  to  be  revised  so  that  actions  on  minor  permit 
amendments  w'ould  be  finalized  no  later  than  ninety  days  after  receipt  of  a  completed  application. 

In  anodier  turn  that  was  unique  to  Mimiesota,  EPA  also  proposed  to  grant  source  category 
limited  approval  to  Minnesota.  Minnesota  requested  such  a  grant  in  part  because  of  the  possible  loss 
of  personnel  to  industry  to  deal  with  the  Subchapter  V  program,  the  complexity  of  some  of  the  state’s 
sources  and  the  lack  of  a  preexisting  Air  Toxics  program.'^  Still  EPA  observed  that  the  vast  maiority 
of  Minnesota’s  sources'**  would  become  subject  to  the  state  permitting  program  and  ultimately  granted 
mtenm  source  category'  limited  status  as  requested  by  the  state, This  source  category  limited 


mast  show  liiat  the  intentiotuU  conduct  resulted  m  the  outccmre 

is  used  to  distinguish  criminal  conduct  from  the  accidental.  Orsello  5-  .  , 

Minn.  R.  7007.0800  (1994)  cited  in  59  Fed.  Reg,  46,951  (1994). 


In  tills  manner  ‘intentionaF 


2*2  60  Fed.  Reg.  31,638  (1995). 

-“Minn.  R.  7007,1400  (1994)  cited  in  59  Fed.  Reg.  46,951  (1994). 

Minn.  R.  7007.0800  Subpart  16,(1994)  cited  in  59  Fed.  Reg.  46,9ol  (1994). 


59  Fed.  Reg.  46,951  (1994). 
Id. 


59  Fed.  Reg.  46,95 1  (1994), 

The  FJ’A  believes  that  a  program  granted  SCL  interim  approval  must  apply  to  at  le^t  o(^  FplTequRes^  a 

v*,ch  arc  rcpomWe  fo,  al  toa  *0  pare,.,  of  Ure  aggrag.K  o.u»»oo> 

of  program  approval  met  the  criteria. 

59  F'ed.  Reg.  46,951  (1994). 

60  Fed.  Reg.  31,641  (1995). 
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approval  produces  the  aberrant  situation  that  would  excuse  the  permitting  of  some  sources  until  the 
beginning  of  tlie  next  centur>',"'''''  The  interim  approval  expires  on  July  16,  1997,  and  the  state  must 
submit  a  completed  proposal  for  corrective  action  no  later  than  January'  16,  1997,  to  avoid  the 
implementation  of  sanctions.*" 


N.  District  of  Columbia 

Although  Washington,  DC,  (hereafter  the  "District”)  is  not  a  state  of  the  United  States,  for 
purposes  of  the  Clean  Air  Act,  it  is  considered  a  state.^'^“  and  must  comply  with  the  provisions  of 
Subchapter  V.  On  March  21,  1995,"'^'*  EPA  proposed  to  grant  interim  approval  status  to  a  program 
submitted  by  the  District  on  January  13,  1994.-'^'*  The  District  is  empowered  to  grant  permits  to  air 
pollution  sources  by  District  law"^’  and  has  promulgated  regulations  to  comply  with  Subchapter  V 

Wliile  Region  3  found  the  program  eligible  for  interim  approval  status,  it  listed  a  sizable 
number  of  changes  required  to  the  District’s  regulations  before  fiill  status  could  be  awarded  to  the 
program.  The  District  would  have  to  alter  its  regulations  to  insure  that  applications  for  pennits  and 
permit  renewals  would  have  compliance  plans  and  adequate  provisions  for  compliance  certification;"®’ 


■***  Although  the  State  is  required  to  issue  permits  within  3  )'ears  to  all  sources  subject  to  the  program  that  obtains  inteiim 
approval,  some  sources  will  not  be  subject  to  the  requirement  to  obtain  a  permit  until  lull  approval  is  granted.  Part  70 
sources  which  are  not  addressed  until  lull  approval  are  also  subject  to  the  3-year  time  period  for  processing  initial  permit 
applications.  The  3-year  period  for  these  sources  will  begin  on  the  date  full  approval  of  the  State's  program  is  granted. 
Therefore,  initial  permitting  of  all  part  70  sources  might  not  be  completed  until  5  years  after  interim  approval  is  gi  anted. 

60  Fed.  Reg.  31,641  (1995). 

60  Fed.  Reg.  31,641  (1995). 

CA4  §302(d),  42  U.S.C.A.  §7602(d)  (1983-1995). 

60  Fed.  Reg.  14,921  (1995). 

60  Fed.  Reg.  14,922  (1995). 

See  D.C.  Code  Aict.  §6-905  to  6-906  (1995). 

'^^\See  genemlh’B.C.  Mun.  Regs.  tit.  20,  §§301-399  (1994). 

Fed.  Reg.  14,293  (1995). 
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require  that  permit  applications  cover  non-major  sources,  and  demonstrate  that  the  District  will  not 
tolerate  non-compliance/’'* 

In  the  area  of  permit  content,  EPA  required  changes  to  clarify  that  permits  to  meet  all 
applicable  requirements, it  must  revise  general  permit  requirements;  clarify  provisions  relating  to 
operation  flexibility  and  clarify  that  emissions  trading  provisions  must  comply  with  applicable 
implementation  plans/“  Several  changes  were  also  required  in  the  area  of  permit  issuance,  renewal, 
reopenings  and  revisions.  Tlie  District  must  insure  that  its  program  complies  with  Federally 
established  deadlines;*'”  clarify'  that  permits  and  permit  renewals  are  subject  to  public  participation  and 
State  review  procedures;  clarify  when  significant  permit  modification  procedures  must  be  used;  specify 
mailings  list  and  public  hearing  request  procedures;  and,  establish  a  thirty  day  notice  requirement 
before  any  hearing  could  be  conducted.*"*  Changes  were  required  in  the  area  of  fee  determination  and 
EPA  required  that  fees  be  assessed  only  on  an  annual  basis.*'*  While  observing  that  the  enfoicement 
provisions  were  adequate,  EPA  still  called  for  substantial  changes  in  the  civil  and  criminal  enforcement 
provisions  of  the  regulations,  because  the  District  wasn’t  clear  on  where  the  authority  existed  within 
District  law  or  regulation  existed  for  the  execution  of  these  provisions.*"''  EPA  noted  that  any 
variances  that  could  be  granted  would  be  wholly  external  to  the  Part  70  program*"*  and  found  that  the 
District’s  permit  program  would  be  adequate  to  enforce  Section  1 12  Hazaidous  Air  Pollution  standards 
on  an  interim  basis  pending  the  issuance  of  EPA  regulations  on  the  subject.*""  EPA  concluded  this 

Id. 

40  C.F.R.  §70.7  (1994)  cited  in  60  Fed.  Reg.  14,923  (1995). 

60  Fed.  Reg.  14,923  (1995). 

^^^Id 

60  Fed.  Reg.  14,923-14,924  ( 1 995). 

60  Fed.  Reg.  14,924(1995). 

60  Fed.  Reg.  14,926  (1995). 
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initial  notice  by  summarizing 


the  twenty-nine  ch:mges  that  would  be  required  to  the  District’s  program 


before  full  approval  could  be  granted 


307 


On  August  7,  1995,  Region  3  issued  the  final  rulemaking  granting  interim  approval  of  this 
program  effective  September  6,  1995.'°"  EPA  found  that  the  penuit  program  that  the  District  had  in 
place  would  be  adequate  to  implement  Section  112(gr  pendmg  a  final  rulemaking  on  the  subject  by 
EPA.  The  District,  m  addition  to  changes  identified  in  the  initial  notice  of  proposed  rulemaking,  must 
comply  with  a  commitment  to  EPA  to  implement  an  acid  ram  program  no  later  than  November  15, 
1995,'’°  the  District  must  submit  a  fully  corrected  program  no  later  than  March  7,  1997,  to  avoid  the 
imposition  of  sanctions,'”  and  the  interim  status  of  this  program  expires  on  September  8,  1997  .”" 


O.  Iowa 

On  April  26,  1995,  Region  7  of  EP  A  proposed  to  grant  interim  approval  status  to  the  program 
submitted  by  the  State  of  Iowa.”'  The  regulatory'^  program  only  required  mmor  changes  before  full 
status  could  be  approved  and  EPA  required  no  changes  in  the  statutes”'  submitted  in  support  of  the 
program.  Like  many  other  states  before  it,  Iowa  did  not  seek  to  exert  jurisdiction  over  sources  located 

on  Indian  lands  within  the  state.'”’ 


60  Fed.  Reg.  14,926-14,927  (1995). 
^“*60  Fed.  Reg.  40,101  (1995). 

60  Fed.  Reg.  40,103  (1995). 

Id. 


60  Fed.  Reg.  40,104  (1995)  to  be  codified  a.t  40  C.F.R.  Part  70,  App.  A. 
60  Fed.  Reg.  20,465  (1995). 


gcierally  Iowa  Admik.  Code  r.567-22.100  to  .116  (1994)  cited  in  60  Fed.  Reg.  20,466  (1995). 

^'LS'e/gcwrdhToWACoDE  Am  §§4558.131  to. 151  (West  1990-1995)  60  Fed.  Reg.  20, 466  (1995). 


60  Fed.  Reg.  220,466  (1995). 


97 


One  reason  for  proposing  to  grant  interim  approval  only  to  this  program  was  the  fact  that  the 
state  appeared  to  be  nncertam  as  to  how  it  would  manage  the  program  with  the  number  of  personnel 
projected  to  work  for  the  state.  EPA  noted  that  the  state  would  have  to  demonstrate  that  the  program 
with  the  number  of  personnel  projected  to  be  employed  could  fully  execute  the  program  as  required,  or 
in  the  alternative,  lure  more  personnel  to  support  the  program.'’^  Iowa  submitted  a  fee  demonstration 
to  allow  it  to  collect  only  twenty-four  dollars  per  ton  for  each  regulated  pollutajit,  but  the  state  elected 
to  collect  half  of  this  sum  pending  a  determination  that  the  entire  amount  would  be  needed. 


Regulatory  changes  would  be  required^’^'  to  ensure  that  all  sources  needing  permits  would 
obtain  them.  EPA  required  the  state  to  include  all  sources  physically  located  at  a  majoi  soimx  to 
obtain  a  permit.'’"'’  Iowa  would  also  have  to  alter  its  regulations,'"'  in  order  to  be  consistent  with 
Federal  law  regarding  minor  permit  modifications,""  so  that  the  rules  explicitly  authorize  changes 


Personnel.  In  its  onginal  submission  of  November  15,  1 993,  Iowa  provided  a  workload  analysis 
73  FTP  in  the  state's  air  bureau,  with  additional  Title  V  personnel  augmenting  the  program  from  he  local  Pennitt  i 
of  the  suite's  w-orkload  verified  that  this  estimate  was  adequate  to  successtully  implement  the 

operating  penult  program. 

However  in  a  supplemental  letter  dated  December  6,  1994  (herein  referenced  as  "supplemental  letter"),  the  state 
described Vdecision  to  hire  only  10  additional  personnel  in  FY-95,  1 5  in  FY-96,  and  more  P™^ 

Idle  state's  air  bureau  currently  has  approximately  21  persomiel,  the  cunent  stafling  plus  modified  projt  .  . 

in  a  total  of  46  personnel  in  contrast  to  the  73  originally  projected. 

tot .  fully  «le,|«.te  number  of  pemom.el  u-ill  be  lured  to  unplement  the  p,os^_  «  L 

the  Fnvironniental  Protection  Commission  to  increase  the  amount  oi  personnel  to  :•!  ->  (  >  , , 

not  yet  been  approved  or  officially  submitted  to  EPA  for  consideration. 

For  EPA  to  propose  full  approval  of  the  program  when  the  interim  period  expires,  the  state  must  either  hire  additional 
personnel  to  fulfill  its  original  workload  analysis  or  demonstrate  that  successful  implementation  of  the  program  may  b. 
accomplished  with  tewer  personnel. 

60  Fed.  Reg.  20,466-20,4(57  (199  5). 

■'**'*  60  Fed.  Reg.  20,466  (1995). 

See  lowAr^iDMitt.  Code  r.567-22.102,  -22.103  (1994)  cited  in  60  Fed.  Reg.  20,469  (1995). 

The  slate's  current  regulations  exempt  sources  .subject  to  new  source  performance  standards 
heaters  and  the  national  emission  standard  for  hazardous  air  pollutants  tor  asbestos  deraolitioirirenovation  activities,  which 
are  located  at  major  sources  from  being  included  in  permit  applications. 


60  Fed.  Reg.  20,467  (1995). 

See  IowA.ADKmo,  Code  r.567-22.1 10  (1994)  cited  in  60  Fed.  Reg.  20,469  (1995). 

CA4,  §502  (b)(10, 42  U.S.C.A.  §766  la(b)(10)  ( 1 995)  cited  in  60  Fed,  Reg.  20,467  (1995). 
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within  a  facility  that  are  not  modifications,  or  increase  emissions.  With  respect  to  permit  issuance, 
Iowa’s  regulations^"^  did  not  require  that  all  modifications  obtain  permits  prior  to  commencement  of  the 
modification  and  this  would  have  to  be  changed.  Finally,  while  Iowa  had  no  program  specifically 
designed  to  implement  Section  1 12(g),  the  state  had  to  alter  its  regulations  to  ensure  that  all  noiunajor 
sources  that  could  potentially  become  subject  to  this  section  were  fully  covered  by  future  standards.^"'* 
Othemise  EPA  found  that  the  state  had  adequate  authority  in  place  to  implement  Section  112,  on  an 
interim  basis,  to  take  effect  if  EPA  issued  appropriate  regulations. 

On  August  4,  1995,  EPA  proposed  approval  of  Iowa’s  program'^^  for  the  regulation  of 
‘'sjmthetic  minor”  sources  which  otheiwise  might  be  required  to  obtain  Subchapter  V  permits.  In 
addition,  EPA  proposed  to  delegate  authority  for  the  regulation  of  hazardous  air  pollutants  under 
Section  1 12(1)  to  Iowa,  in  accordance  with  the  state’s  request,  using  this  program  as  a  mechanism  for 
enforcing  permitting  requirements  with  respect  to  hazardous  air  pollutants. 

EPA  noted  that  there  were  four  approvability  issues  for  this  program  before  its  approval  could 
be  included  in  the  state’s  implementation  plan.  The  definition  of  a  ‘T2  month  rolling  period”  as 
included  in  the  Iowa  regulations  was  ambiguous  and  would  need  to  be  corrected  in  accordance  with 
EPA  specifications;  fugitive  emissions  would  liave  to  be  included  in  this  program  consistent  with 
provisions  dealing  with  ‘'Prevention  of  Significant  Deterioration;”  all  Subchapter  V  sources  w'ould  have 
to  be  excluded  from  this  program;  and,  all  “permit  limitations,  controls,  and  requirements”  be 
enforceable.-’*'’  Action  on  the  Subchapter  V  program,  and  this  Synthetic  Minor  permitting  program,  are 
still  pending. 


See  Iowa  Admn.  Code  r.567-22.105  (1994)  cited  in  60  Fed.  Reg.  20,469  (1995). 

See  Iowa.Adiv'IIN.  Code  r.567-22.101  (1994)  cited  in  60  Fed.  Reg.  20,469  (1995). 

See  generally  Iowa  Admik.  Code  r.567-22.200  to  .208  (1995)  cited  in  60  Fed.  Reg.  39,907  (1995). 
60  Fed.  Reg.  39,909  (1995). 
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R  Indiana 


On  May  22,  1995,  Region  5  proposed  interim  approval  status  for  the  Indian  pennitting 
program.^"’  Under  Indiana’s  regulatory  scheme,  tlie  authority  to  regulate  air  pollution  sources  is  vested 
in  the  state  Air  Pollution  Control  Board^"^  and  regulations  have  been  promulgated  to  comply  with  the 
requirements  of  Subchapter  V.  EPA  only  acted  on  a  portion  of  the  regulations  submitted  by  the  state  in 
support  of  the  Subchapter  V  permit  program;’^’  EPA  found  deficiencies  in  the  permit  applications  that 
created  an  intenm  approval  issue  which  could  be  remedied  before  foil  approval  could  be  granted,  EPA 
required  changes  in  the  maximum  emission  level  for  SOi^”  and  a  lowering  in  the  level  of  modifications 
for  Hazardous  Air  Pollutants  that  could  qualify  for  a  minor  modification.’^’  EPA  also  required  a 
lowering  of  the  “threshold  level  for  minor  permit  modification  (MPM)  group  processing  eligibility 
to  a  level  that  complied  with  Federal  niles.’^’’  Although  not  an  issue  for  the  purposes  of  detemiining 
the  interim,  or  final,  approval  status  of  the  program,  EPA  observed  that  an  agreement  with  the  state 
would  be  necessaiy  to  determine  when  “prompt”  reporting  of  deviations  would  be  required  m  the 
state.’’’*'’  Indiana  demonstrated  that  it  would  be  able  to  comply  w'ith  tlie  stipulation  that  the  progiam  be 

60  Fed.  Reg.  20,764  (1995). 

'"’'fe  liMD.  Code  Ann.  §13-1-1-3  (We.s'1;  1990-1995). 

See  generally  Ind.  Admin.  Code  tit.  326,  r.2-7-1  to  -2 1  (1995)  cited  in  60  Fed.  Reg.  27,065  (1995), 

hn-j.  Admin.  Code  tit.  326,  r.2-7-l(20)  (1995)  cited  in  60  Fed.  Reg.  27,065  (1995). 

Ind.  Admin.  Code  tit.  326,  r.2-l-l(b)(l)(H)  (1995)  cited  in  60  Fed.  Reg.  27,065  (1995). 

iND.  Admin.  Code  tit.  326,  r.2-7-l2(c)(l)(B)  (1995)  cited  in  60  Fed.  Reg.  27,065  (1995). 

The  tliresholds  for  these  changes  are  established  through  the  following  method  established  by  the  Federal  regulation: 

(B)  That  collectively  are  below  the  threshold  level  approved  by  the  Administrator  as  part  of  the  approved  FOgram.  Unless 
the  State  sets  an  alternative  threshold  consi.stent  with  the  criteria  set  forth  in  paragraphs  (e)(3)(i)(B)  (1)  and  (2)  Ft  us 
section  tliis  threshold  shall  be  10  percent  of  the  emissions  allowed  by  the  penmt  tor  the  emissions  unit  toi  which  le 
change’is  requested,  20  percent  of  the  applicable  definition  of  major  source  in  §70.2  ot  this  part,  or  5  tons  per  year, 
whichever  is  least.  In  establishing  any  alternative  tlireshold,  the  State  shall  consider. 

(1)  Whetlier  group  processing  of  amounts  below  the  threshold  levels  reasonably  alleviates  severe  administrative  burdens 
that  would  be  imposed  by  immediate  permit  modification  review,  and 

(2)  Whether  individufd  processing  of  changes  below'  the  threshold  levels  w'ould  result  in  trivial  environmental  benefits. 

40  C.F.R.  §70.7(e)(3)(i)(B)(l-2)  (1994)  cited  in  60  Fed.  Reg.  27,066  (1995). 

60  Fed.  Reg.  27,066  (1995). 
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self-supporting'"-'  even  though  some  portion  of  the  fees  required  under  the  Indiana  program  were  below 
the  presumptive  minimum. 

EPA  reviewed  the  portion  of  the  Indiana  regulations  dealing  with  preconstmction  permits' '  tor 
the  purpose  implementing  Section  1 12  of  the  act.  It  found  that  these  provisions  were  adequate  for  the 
purpose  of  granting  interim  approval  to  the  Indiana  program,  when  combined  with  the  Subchapter  V 
permit  regulations,  for  implementation  of  Section  112  pending  the  issuance  of  EPA  regulations  on  the 
subject.'”  Indiana  also  pledged  to  accept  straight  delegation  of  these  standards  from  EPA  when 
issued.'”  EPA  found  that  Indiana’s  provisions  designed  to  implement  the  acid  rain  program,  which 
incorporated  Faieral  rules,  was  acceptable.'”  EPA  concluded  by  stating  that  if  the  regulations  were 
changed  as  dictated  by  EPA,  then  this  program  could  be  granted  Hill  approval.'*  Final  action  is  still 

pending. 


Q.  North  Dakota 

On  April  28,  1995,  EPA  proposed  interim  approval  of  the  program  submitted  by  North 
Dakota'^’  and  granted  interim  approval  to  that  program  on  July  7,  1995,  with  an  effective  date  for  the 
program  of  August  7,  1995.'*  The  legislative'*  and  regulatory'*  program  used  by  the  state  was 


Id. 

See  generally  Ind.  Admin.  Code  tit.  326,  r.2-l-:i  to  -15  (1995)  cited  in  60  Fed,  Reg.  27.066-27.()o7  (1995). 

60  Fed.  Reg.  27,067  (1995). 

Id 

iNi-j.  Admin.  Code  tit.  326,  r.21-1-1  (1995)  cited  in  60  Fed.  Reg.  27,067  (1995). 

^‘''Id 

60  Fed.  Reg.  20,941  (1995). 

60  Fed.  Reg.  35,335  (1995). 

Authority  for  a  pemiit  program  is  found  in  N.  D.  Cent.  Code  §§23-25-01  to  -10  (1991-1995,1 

North  Dakota  places  provisions  for  its  Title  V  regulations  in  N.D.  Admin,  Code  §§33-15-14-01  to  -06  (1995),  however, 
otlier  provisions  throughout  the  Administrative  Code  will  atfect  the  pennit  progiam 
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submitted  by  the  Governor  on  April  28,  1994.  EPA  listed  eight  deficiencies  that  would  cause  the 
program  to  be  proposed  for  mtenm  status, and  these  same  eight  deficiencies  w^ere  still  listed  as 
needing  change  prior  to  the  program  being  granted  full  approval  in  the  final  notice  of  rulemaking. 

EPA  found  that  the  proposed  limitations  for  insignificant  activities  were  too  high  and  needed  to 
be  lowered.^"'  The  state  would  be  required  to  alter  its  regulations  and  implementation  plan  so  that  any 
use  of  alternative  emissions  limits  w'ould  be  in  compliance  with  the  state  implementation  plan.  The 
state  regulations  did  not  comply  with  Federal  niles^^^  respecting  whether  changes  to  a  particular  source 
would  not  exceed  authorized  emissions  for  a  permitted  facility.  The  North  Dakota  regulations  would 
have  to  be  modified  because  they  did  not  explicitly  require  a  facility  to  be  in  compliance  with  its  permit 
operating  conditions  in  order  for  a  pennit  shield  to  attach.-^  The  regulations  made  provisions  for 
economic  trading  mcentives,  but  such  provisions  were  not  part  of  the  state  implementation  plan  and 
therefore  could  not  be  part  of  the  program,  unless  the  implementation  plan  was  also  changed.  '^’ 

EPA  then  required  several  clarifications  from  the  state  with  respect  to  the  enforceability  of  the 
program.  The  state  did  not  adequately  demonstrate  that  the  provisions  for  judicial  review  of  permits 


60  Fed.  Reg.  20,933-20,934  (1995) 
60  Fed.  Reg.  35,336-35,337  (1995). 


N.D.  Admin.  Code  §33-1 5-14-06.4.C  ( 1 995)  cited  in  60  Fed.  Reg.  20,943  (1995)  and  60  Feci.  Reg.  35,336  ( 1 995). 

N.D.  Admin.  Code  §33-15-14-06.5.a  (1995)  cUed  in  60  Fed.  Reg.  20,943  (1995)  and  60  Fed.  Reg.  35,336  (1995). 

Miv  moused  program  would  have  to  demomtrate  tliat  any  changes  would  not  be  modilications  and  woidd  have  to 
con  ;  ...to  allow  changes  within  a  pemntted  facil.tt  without  requiring  a  permit  ™  “X 

Xnol  moSLtions  under  any  provision  of  title  1  of  the  Act  and  the  changes  do  not  exceed  the  ennssions  “ 

of  the  relevant  permit. 

40  C  F  R.  §70.4(bX12)  (1994)  cited  in  60  Fed.  Reg.  20,943  (1995  ). 

>»N  a  Ai>m,»  code  §3;.I5-I«6.5,f,(l)0»51  cUM  M.  Reg.  20,943  ( I »5) Fed.  Reg.  35.337  (1995). 
60  Fed.  Reg.  20,943  (1995)  and  60  Fed.  Reg.  35,337  (1995). 
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complied  with  Federal  rales.''-  Likewise,  there  w'as  an  inadequate  demonstration  that  there  existed  the 
availability  to  obtain  judicial  review  of  a  failure  of  the  state  to  act  on  a  permit  application  as  required 
in  the  Federal  rales.'"  EPA  also  stated  that  additional  clarification  was  required  to  determine  if  the 
maximum  amount  of  fines  that  could  be  assessed  was  at  least  “$10,000  per  day  per  violation. 

EPA  found  that  North  Dakota’s  fee  structure,  while  well  below  the  minimum  presumptive  fee, 
was  adequate  to  support  the  program.'"  EPA  found  that  this  program  contained  adequate  provisions 
to  implement  Section  112  through  the  constraction  review  program,'"  on  an  interim  basis,  pending  a 
final  rulemaking  by  EPA  on  the  subject,  and  that  the  provisions  designed  to  implement  the  acid  ram 
program  were  adequate.'"  EPA  excluded  coverage  of  tliis  program  from  any  sources  located  within 
the  boundanes  of  any  Indian  reservations  within  the  state,'"  continued  the  mterim  status  of  the 


Piovkle  that  tlie  onportunitv  for  iudicial  review  described  in  ...[40  C.F.R.  §70.4](b)(3)(x)  of  this  section  shall  be  the 
J  ,™.w  of  .=n„s  .,,a  of  a,|d  f 

,„d,cf.l  re„ew  ,m«  te  ni«l «  la.c-r  than  M  d.y.  .fl.r  fm.l  pc-nnU  ac„on,  »,  fiW 

desimate  Notwithstanding  the  preceding  requirement,  petitions  tor  judicial  review  ot  tinal  pcnmt  actioiis  cm  be  in 
aSt dcS  bv  the  State,  on  y  if  they  are  based  solely  on  grounds  arising  after  die  deadline  for  judicial 

“  -  “ Wnw  no  laicr  .h»  »  d.,,  ote  the  new  groondo  to,  rev, aw  >™ 
the  St.te  «  design., te.  If  the  final  petnnt  action  being  challenged  is  the  pettnitting 

a  petition  for  judicial  review  may  be  filed  any  tune  before  the  peimittmg  authonty  denies  the  pcnmt  or  issues 
pemiit. 

40  C.F.R.  §70.4  (bX3(xii)  (1994)  cited  in  60  Fed.  Reg.  20,944  (1995 )  and  60  Fed.  Reg.  35,33  ^  (1995). 

State  permitting  procedures  must: 

Provide  that,  solely  for  the  ptuposes  of  obtaining  judicial  review  m  State  court  for  ^ 

action  shall  include  tlie  failure  of  the  pemiitting  authority  to  take  Imal  action  on  an  applicatioi  £oi  a  peimit  permit 
oi  pennit  revision  within  the  time  specified  in  the  State  program^  If  the  State^ogmm 
changes  subject  to  post  hoc  review  (citation  oimttedjthe  pennitting  authority's  tailure  to  take  final  action  vv  ° 

receipt  of  an  application  requesting  minor  pennit  modification  procedures  (or  180  days  for  modifications  subject  gi  l 

processing  requirements)  must  be  subject  to  judicial  review  in  State  court. 

40  C.F.R.  §70.4(b)(3)(xi)  (1994)  cited  in  60  Fed.  Reg.  20,944  (1995)  and  60  Fed.  Reg.  35,337  (1995). 

60  Fed.  Reg.  20,944  (1995)  and  60  Fed.  Reg.  35,337  (1995). 

N.D.  Admin.  Code  §33-1 5-14-02  (1995)  cited  in  60  Fed.  Reg.  35,357  (1995). 


60  Fed.  Reg.  20,944-20,945  (1995). 
60  Fed.  Reg.  20,945  (1995). 

60  Fed.  Reg.  35,337  (1995). 
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program  until  August  7,  1997,  while  requiring  the  state  to  submit  corrective  actions  to  EPA  for  review 
no  later  than  Februar)'  7,  1997.^  ’“ 


R.  Oklahoma 

On  March  10,  1995,  EPA’s  Region  6  proposed  tliat  the  Oklahoma  program  be  granted  interim 
approval.-’®  The  comment  period  for  this  proposed  rulemaking  was  extended  on  April  26,  1995.^*’' 
Oklahoma  requested  authority  for  all  of  Oklahoma,  but  made  no  mention  of  Indian  Countiy,  the 
proposed  interim  approval  would  not  cover  any  portions  of  Oklahoma  located  within  the  boundaries  of 
recognized  Indian  reser\'ations.^®  With  one  minor  exception,  the  Oklahoma  statutoiy’^'’^  scheme  for 
enforcement  of  Subchapter  V  was  found  to  be  adequate.  The  sole  exception,  was  the  ceiling  on 
criminal  penalties  of  $250,000,’®  which,  in  EPA’s  opinion  was  contrary'  to  Federal  regulations  on  the 
subject  that  require  the  lowest  maximum  penalty  available  be  at  least  $10,000  per  violation  per  day  of 


60  Fed.  Reg.  13,088(1995). 

60  Fed.  Reg.  20,465  (1995). 

60  Fed.  Reg.  13,089  (1995). 

See  generally  Okla.  Stat.  Ann.  tit.  27A,  §§2-5-101  to-118(West  1995). 

EPA  is  concerned  about  this  language  in  the  Oklahoma  .statute: 

B.  M)'  person  who  Icnowingly  and  willfully: 

1 .  Violates  any  applicable  provision  of  the  Oklahoma  Clean  Air  Act  or  any  rule  promulgated  thereunder,  or  any  order  of 
the  Department  or  any  emission  limitation  or  substantive  provision  or  condition  of  any  pennit,  and  who  knows  at  the 
time  that  he  thereby  places  another  in  danger  of  death  or  serious  bodily  injury, 

2.  Tampers  with  or  renders  inaccurate  any  monitoring  device;  or 

3.  Falsifies  tiny  monitoring  information  required  to  be  maintained  or  submitted  to  the  Department  pursuant  to  the 
Oklahoma  Clean  Air  Act; 

shall,  uix)n  conviction,  be  guilt)'  of  a  felony  and  subject  to  a  fine  of  not  more  than  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00)  or  for  not  more  than  ten  (10)  years  imprisonment,  or  both  such  fine  and  imprisonment. 

OtXA.  Stax.  Attri.  tit.  27A,  §§2-5-1 16(B)(l-3)  (West  1995)  cited  in  60  Fed.  Reg.  13,089  (1995). 
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violation.^'’^  EPA  required  a  determination  from  tlie  state  Attorney  General  that  the  statute  was 
consistent  with  Federal  law,  or  be  changed  to  conform. 

EPA  required  several  changes  in  the  state’s  regulations^®  before  full  approval  could  be 
granted.  The  definition  of  “major  source”  and  the  method  of  determining  an  insignificant  activity 
would  have  to  be  changed  to  conform  with  Federal  rules.'®  Permit  content,  standing  to  challenge 
permits,  and  the  Administrative  Amendment  procedure  would  have  to  be  changed  as  well.  '’’®  EPA 
found  that  Oklahoma’s  demonstrated  fee  of  $15.19  per  ton  of  regulated  pollutant  was  adequate,  but 
solicited  comments  anyway.  It  required  that  the  acid  rain  provisions  be  altered  prior  to  final 
rulemaking.'®  Oklahoma  lias  since  issued  a  proposed  rulemaking  that  would  affect  changes  in 

^70 

accordance  with  the  EPA  required  changes." 

First,  Oklahoma  allowed  the  disaggregation  of  some  sources  at  oil  and  gas  facilities  from 
group  permitting  provisions,  which  would  result  in  the  failure  to  permit  some  sources  as  required  by 
Federal  regulation.'''  The  new  definition  is  virtually  identical  to  the  Federal  definition.'"  Because  of 


’“40C.F.R.  §70.11(aX3)(ii)(1994)c*erfw  60  Fed.  Reg.  13,089  (1995). 

See  generally  Okla.  Air  Quality  Council  Regulations  §§252: 100-8-1  to  -9  (1995). 

60  Fed.  Reg.  13,093  (1995). 

60  Fed.  Reg.  13,094  (1995). 

•’^Okla.  Reg,  4889  (May  15,  1995,  Copr.  1995  Inf.  for  Public  Affains). 

Okla.  Air  Quality  Council  Regulations  §252:100-8-2(4)  (1995)  cited  in  60  Fed.  Reg.  13,090  (1995). 

Major  source  means  anv  stationary  source  (or  any  group  of  .stationaiy  sources  tliat  are  located  on  one  or  more 
contiguous  or  adjacent  properties,  and  are  under  common  control  of  the  same  person  (or  persons  under  common  control)i 
belonging  to  a  single  major  industrial  grouping  and  that  are  described  in  paragraph  (1),  (2),  or  (3)  of  this  definition.  -oi 
the  purposes  of  defining  "major  source,"  a  stationary  source  or  group  of  .stationary  sources  shall  be  considered  part  of  a 
smgle  industrial  grouping  if  all  of  the  pollutant  emitting  activities  at  such  source  or  group  of  sources  on  contiguous  or 
adjacent  projicrties  belong  to  the  same  Major  Group  (i.e.,  all  have  the  .same  two-digit  code)  as  descnbed  in  the  Standard 
Industrial  Classification  Manual,  1 987 . 

40  C.F.R.  §70.2  (1994)  cited  in  60  Fed.  Reg.  13,091  (1995). 

"  Major  Source"  means  any  stationary'  source  (or  any  group  of  stationary  sources  that  are  located  on  one  or  more 
contiguous  or  adja.cent  properties,  and  are  under  common  control  of  the  same  person  (or  persons  under  common  control)) 
belonging  to  a  single  major  industrial  grouping  and  that  are  de.scribed  in  subparagraph  (A),  (B),  (C),  or  (D),  of  tlus 
definition  For  tlie  purposes  of  defining  "  major  source,  "  a  stationary  source  or  group  ol  stationary  sources  shall  be 
considered  parr  of  a  single  industrial  grouping  if  all  of  the  pollutant  emitting  activities  at  such  source  or  group  of  sources 
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this  problem,  Oklahoma  requested  that  it  be  granted  source  category  limited  appioval,  and  EPA 
required  that  this  request  be  formalized  by  Oklahoma  in  accordance  with  existing  procedures,  including 
necessary  regulatoiy'  changes,  but  declared  that  this  would  not  prevent  interim  approval  status. 

With  respect  to  the  problems  in  the  areas  of  insignificant  activities,  EPA  found  that 

37^ 

Oklahoma's  use  of  a  change  in  the  potential  to  emit  based  on  a  percentage  of  the  authorized  amount, 
as  opposed  to  being  strictly  quantified  in  tenus  of  “pounds  per  hour”  was  unreasonable  and  could  be 
used  as  a  ruse  to  hide  a  source  change  from  “preconstaiction  review.”  ’*’  In  addition,  any  list  of 
insignificant  activities  would  have  to  be  approved  by  EPA  prior  to  use  by  sources  in  Oklahoma.' 

Oklahoma  provided  that  persons  who  provided  written  comments  on  a  permit  would  have 
standing  in  court  to  challenge  a  pemiit,  but  excluded  persons  who  made  oral  comments  only  for  permit 
action  proceedings  that  involved  permit  applications,  renew'als,  and  reopenings;'*'*  and  minor 
modifications  and  administrative  amendments.”  ’  These  collective  deficiencies  in  the  area  of  public 

standing  to  challenge  permit  actions  would  have  to  be  altered  so  that  all  persons  participating  m  the 

^80 

process  would  have  standing  to  challenge  the  action  in  court. 

Two  changes  would  be  required  in  the  area  of  minor  permit  modifications.  First,  Oklahoma 
authorized  the  use  of  a  minor  permit  modification  to  conduct  less  fi'equent  monitoring  than  oiiginally 


on  contiguous  or  adjacent  properties  belong  to  the  same  Major  Group  (i.e.,  all  have  the  same  two  digit  code)  as  descnbed 
in  the  Standard  Industrial  Classification  Manual,  1987. 

Okla.  Air  Quality  Council  Regulations  §252:100-8-2  ( 1 995)  (Copr.  (c)  1995  ERM  Computer  Infonnation  Services,  Inc.) 
^'-'60  Fed.  Reg.  13,090-13,091  (1995). 

3'’  Okla.  Air  Quality  Council  Regulations  §252: 100-8-3(e)  (1995)  cited  in  60  Fed.  Reg.  13,091  (1995). 

60  Fed.  Reg.  13,09!  (1995). 

Id. 

™  Okla.  Air  Quality  Council  Regulations  §252:100-8-7(i)(lXe)  (1995)  cited  in  60  Fed.  Reg.  13,091  (1995). 

3'*’  Okla.  Air  Quality  Council  Regulations  §252:  l()0-8-7(j)(2)(a)  (1995)  cited  in  60  Fed.  Reg,  13,091  (1995). 

60  Fed.  Reg.  13,091  (1995). 
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contained  in  a  permit.''^  Under  the  Federal  rule,''-  only  more  frequent  monitoring  may  be  authorized 
using  this  procedure.  Second,  the  state  would  have  to  clarify  its  use  of  permit  amendments  with  respect 
to  the  New  Source  Review  Program  (NSR)'''  and  any  change  in  this  area  would  require  changes  in  the 
state’s  implementation  plan.''’*  Additionally,  a  change  in  the  area  of  reporting  of  deviations  would  be 
required  so  that  there  was  a  definite  time  when  a  deviation  from  permit  conditions  would  be  required 
from  a  source  to  the  state."'  EPA  found  that  the  preconstruction  permitting  process  in  Oklahoma 
would  be  adequate  to  implement  Section  112  standards  on  an  interim  basis  pending  the  issuance  of 
EPA  rules  on  the  subject  and  tliat  the  acid  rain  program  was  adequate."*’  It  remains  to  be  seen  if  the 
changes  in  the  Oklahoma  regulations  will  be  sufficient  to  satisfy-  EPA.  Action  on  this  program  is  still 

pending. 

S.  Texas 

On  June  7.1995.  EPA  Region  6  proposed  interim  approval  of  the  Texas  program."  The 
notice  of  proposed  rulemaking  cites  the  reg-u,lator>^  program  in  its  form  prior  to  September  1,  1993. 
The  state  organization  responsible  for  Air  Pollution  Control  changed,"'  and,  as  a  consequence,  the 


Okla.  Air  Quality  Council  Regulations  §252:l()0-8-7(d)  (1995)  cited  in  60  Fed.  Reg.  13,091  (1995). 

40  C.F.R.  §70.7(d)(l)(iii)  (1994)  cited  in  60  Fed.  Reg.  13,091  (1995). 

Okla.  Air  Quality  Council  Regulations  §252:100-8-7(d)(  l)(e)  (1995)  cited  in  60  Fed.  Reg.  13,092  (1995). 

60  Fed.  Reg.  13,092(1995). 

Okla.  Air  Quality  Council  Regulations  §252:100-8-6(a)  (1995)  cited  in  60  Fed.  Reg.  13,092  (1995). 

60  Fed.  Reg.  13,092-13,093  (1995). 

60  Fed.  Reg.  30,037  (1995). 

The  Texa.s  Air  Control  Board  (TACB)  was  the  traditional  implementing  authority  for  the  Act  and  all  of  its  amendments. 
The  submittal,  including  the  rules,  were  adopted  by  tire  TACB.  The  TACB’s  operations  and  legal  responsibilities  were 
consolidated  with  operations  of  other  Texas  environmental  agencies.  Therefore,  effective  September  1,  1993,  the  lexas 
Air  Control  Board  became  part  of  a  new  State  of  Texas  environmental  agency,  the  Texas  Natural  Resource  ConservaUon 
Commission  (TNRCC).  All  rules,  pennits,  orders,  and  any  other  final  actions  of  Die  TACB  remain  in  lull  legal  effect 
unless  and  imtil  revised  by  the  TNRCC. 

60  Fed.  Reg.  30,038  (1995). 
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citations  for  the  Texas  niles  changed  effective  September  1,  1993,^''^  Tire  Texas  Clean  Air  Act  is  the 
statiitorv-  scheme  for  regulating  air  pollution  in  Texas, 

EPA  found  several  changes  would  be  necessaiy  in  order  to  grant  the  program  full  compliance, 
but  stated  that  any  commentary  is  subject  to  pending  litigation  about  the  existing  Federal  rales.  The 
Texas  regulations"'-’'  were  drafted  in  such  a  manner  as  to  exclude  some  minor  New  Source  Review 
(NSR)  sources  from  permitting  requirements."'"  Texas  argued  that  its  existing  progiam  was  ver> 
stnngent  and  that  no  change  was  necessary.  Regulations  dealing  with  permit  applications,"^  permit 
revisions,"""  and,  permit  content""'’  would  have  to  be  altered  to  comply  with  Federal  rules.  EPA  then 
issued  the  conditions  under  which  it  would  grant  intenm  approval."""  EPA  found  fault  with  the  critena 
used  by  Texas  to  define  covered  sources""**  under  this  program  and  ordered  a  change  so  that  the  Texas 
rule  was  consistent  with  Federal  rules."""  In  addition,  Texas  sought  to  treat  Research  and  Development 
(R&D)  facilities  as  a  separate  “site”^"  and  this  was  found  to  be  unacceptable  by  EPA.  All  sources  m  a 


3E;i)  Texas  Register  is  creating  a  new  title  in  the  Texas  Administrative  Code,  Title  30,  Environmental  Qualit>  and  is 
admmtaS  transfeuing  all  mles  liom  TWC  and  TACB  to  Title  30,  Part  1.  Texas  Natural  Resource  Conservation 


Commission  laterally,  effective  September 


.  1993. 


18  Tex.  Reg.  5840(1993). 

See  generally  Tvm.  Nealto  &  Safety  Code  AnI'I.  §§382.001  to  .141  (West  1992-1995). 
(50  Fed.  Reg.  30,038-30,039  (1995). 

Tex.  Adxcn.  Code  tit.  30,  §122.010  (1995)  cited  in  60  Fed,  Reg.  30,039  (1995). 


60  Fed.  Reg,  30,039  (1995). 


Tex.  Admin.  Code  tit.  30,  §§122.130  to  .139  (1995)  cited  in  60  Fed.  Reg.  30,039  (1995). 
Tex.  ADKtiN.  Code  tit.  30,  §§122.210  to  .221  (1995)  cited  in  60  Fed.  Reg.  30,039  (1995,1. 
Tex.  Admin.  Code  tit.  30,  §§122,141-122.145  (1995)  cited  in  60  Fed.  Reg,  30,039  (1995), 


( 1 )  Include  a  statement  in  permits  that  certain  minor  NSR  requirements  are  not  included  in  penults  issued  dunng  the 
mterim  period;  (2)  include  a  cross-  reference  in  each  operating  pemut  to  the  minor  NSR  permit  tor  tiiat  source,  and  (. 
require  Lopening  of  permits  for  incoq^oration  of  minor  NSR  permit  conditions  upon  corrapletron  ol 
period.  ...  [lit  is  the  EPA's  position  that  the  Texas  program  can  be  granted  intenm  anthonzation  as  lon^  as 
complies  with  the  three  conditions  discussed  above. 


60  Fed.  Reg.  30,039  (1995). 

5'*  Te.x.  Admin.  Code  tit.  30,  §122.120(4)  (1995)  cited  in  60  Fed.  Reg.  30,040  (1995). 
^'’’40  C.F.R.  §70. 3(a)  (1994)  diet/  in  60  Fed.  Reg.  30,040  (1995). 


60  Fed.  Reg.  30,040  (1995). 
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covered  area  must  be  penuitted  including  fugitive  emissions  from  covered  sources.""'  EPA  noted  that 
this  problem  was  created  by  the  preamble  of  the  final  nilemaking  on  the  Federal  regulations. 

EPA  faulted  some  of  the  definitions  cited  in  the  Texas  regulations.  Texas  limited  its 
definitions  of  a  “major  source”  to  ftigitive  emissions  sources  regulated  by  Federal  law  on  August  7, 
1980.""'’  EPA  noted  that  all  sources  subject  to  Federal  law  must  be  regulated,  not  just  those  as  of 
August  7,  1980."'’"  EPA  was  not  satisfied  with  Texas’  definition  of  a  “Title  I  modification  and 
noted  that  this  definition  excluded  some  sources  that  would  have  to  be  covered  under  the  law  as  it 
existed  prior  to  the  1990  amendments.  EPA  still  required  a  change  to  cover  all  the  sources  not-with- 
standing  the  fact  that  EPA  still  hadn’t  determined  the  appropriate  Federal  posture  in  this  area."®*’ 

EP  A  required  that  Texas  insure  that  all  sources  out  of  compliance  and  that  would  be  obtaining 
permits  have  compliance  schedules  that  are  “at  least  as  stringent  as  any  consent  decree  or 
administrative  order  to  which  the  source  is  subject.”"'"  EPA  articulated  the  position  lhat  the  Texas  rule 
did  not  meet  this  standard."®^  The  application  permit  shield  in  the  Texas  regulations  was  unlawflilly 


M. 

Tex.  Admin.  Code  tit.  30,  §122.010  (1995)  cited  in  60  Fed.  Reg.  30,041  (1995). 

40  C.F.R.  §70.2  (1994)  cited  in  60  Fed.  Reg.  30,041  (1995). 

Title  1  modification-changes  at  a  site  that  qualify  as  a  modification  under  Title  I  of  the  Act,  §111  (New  Source 
Performance  Standards)  or  Title  I  of  the  Act,  §  1 1 2(g),  or  as  a  major  modification  under  Part  C  (Prevention  of  Significant 
Deterioration)  or  Part  D  (Nonattainment  Review)  of  Title  I  of  tlie  Act. 

Tex.  Code  tit.  30,  §122.010  (1995)  (Copr,  (C)  West,  1995)  cited  in  60  Fed.  Reg.  30,041  (1995). 

lie  State's  definition  of  4itle  I  modificatioif  does  not  include  changes  reviewed  under  a  minor  souiw  preconstruction 
review  program  (‘minor  NSR  changes’),  nor  does  it  include  changes  that  trigger  the  application  ot  National  bimssion 
Standards  for  Hazardous  Air  Pollutants  (NESKAl^)  established  pursuant  to  section  112  ot  the  Act  prior  to  the  1J90 
Amendments  The  FPA  is  currentlv  in  the  process  of  deteimining  the  appropriate  interpretation  of  title  I  modification  . 


60  Fed.  Reg.  30,041  (1995). 

60  Fed.  Reg.  30,041  (1995). 

(b)  Each  federal  operating  permit  application  shall  include  a  compliance  plan.  Such  plan  shall  contain  the  following. 

(3)  for  those  relevant  emissions  units  not  in  compliance  with  applicable  requirements: 

(B)  a  compliance  schedule  containing  a  schedule  of  remedial  measures,  including,  but  not  limited  to,  an  enforceable 
sequence  of  actions; 
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extended  to  permit  modification  applications  The  overall  rules  for  minor  permit  modifications 
would  have  to  be  changed  to  comply  with  Federal  regulations,  including  EPA  objection  periods,  and 
permit  changes  after  preconstruction  authorization.^^  The  Texas  regulations^”  did  not  authonze 
public  participation  in  all  permit  modifications,  and  this  would  have  to  be  changed  to  comply  with  the 

Federal  n.ile.'^” 


Peimit  terms  also  required  several  changes  before  the  permits  terms  and  conditions  could  be 
granted  federal  approval.  Permits  would  have  to  cover  all  emissions,  including  fiigitive  emissions, 
from  covered  sources,  and  resolution  of  this  issue  w^as  directly  tied  to  the  successful  resolution  of  the 
“Title  I  modification”  definitional  issue."”  The  pennit  term  would  have  to  be  definitively  stated  to  be 
for  a  period  of  no  more  than  five  years."'"  While  Texas  had  no  “penmt  shield”  within  its  regulations, 
Texas  made  provisions  for  enforcement  protection,"”  but  required  certain  assurances  concerning  the 
implementation  of  this  provision"”  pending  interim  approval,  and  required  a  codification  of  the 


Tux.  Admin.  Code  tit.  30,  §122. 132(b)(3)(B)  (1995)  (Copr.  (C)  West  1995)  cited  in  60  Fed.  Reg.  30,041  (1995). 

Tex.  Admin.  Code  tit.  30,  §122.138  (1995)  cited  in  60  Fed.  Reg.  30,041  (1995). 

Tex.  ,Admin.  Code  tit.  30,  §§122.215  to  -.217  (1995)  cited  in  60  Fed.  Reg.  30,042  (1995). 

Tex.  admin.  Code  tit.  30,  §122.153  and  Tex.  Admk.  Code  tit.  30,  §122.202(a)  (1995)  cited  in  60  Fed.  Reg.  30,042 
(1995). 

40  C.F.R.  §70.7(h)  (1994)  cited  in  60  Fed.  Reg.  30,042  (1995). 

60  Fed.  Reg.  30,043  (1995). 

‘"‘'W. 

M  M  the  discretion  of  the  TACB  and  based  upon  a  request  and  sufficient  demonstration  by  the  applicant,  a  federal 
op  itb  trnri^i^^  certain  interpretations  of  specific  language  and  definition  ^ 

applicabl  requirement.  These  mterpretations  by  the  TACB,  for  the  puipose  of  comp^^^^^^ 

anolicable  requuement  shall  not  be  modified  by  the  TACB  until  notification  is  provided  to  the  permittee.  W  lUim  90  da  s 
of  notification  of  a  change  in  interpreta  tion  by  the  TACB,  the  pemiittee  shall  apply  for  the  appropriate  peimit  revision 
reflect  the  new  interpretation  of  the  applicable  requirement. 

TEX.  y^iMiN.  Code  tit.  30,  §§1 22. 145(e)  (1995)  (Copr.  (C)  West,  1995)  cited  in  60  Fed.  Reg.  30,043  (1995). 

Th.refore  the  FPA  believes  it  can  not  go  fortvard  witli  a  final  action  granting  interim  approval  to  the  State  of  Texas 
a  wntten  conumtment  fi  om  dre  board  of  the  T14RCC  or  designee 
taken  pursuant  to  section  122.145(e)  as  follows:  (1)  'Hie  interpretation  made  pursuant  to  section  12..  45(e)  shall  be 
limited  to  applicability  issues  only;  (2)  the  EPA  shall  have  the  opportunifr  to  review  and  veto  every  section  l-2d45  ,c; 
action;  and  (  3)  the  interpretation  will  be  based  upon  the  most  cunent  EPA  guidance,  and  any  guidance  develops  y 
TNRCC  must  be  in  writing  and  preapproved  by  the  EPA. 

60  Fed,  Reg.  30,043  (1995). 
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assurances  before  final  approval  could  be  granted.  The  state  s  regulations  permitted  notification  of  an 
emergency  or  upset  to  the  state  authorities  be  made  no  later  than  two  weeks  after  such  an  event, 
which  is  contrary  to  the  Federal  rale""®  requiring  such  notifications  within  two  days  of  the  event,  and 
EPA  required  this  be  changed  prior  to  fiill  approval. 

mile  Texas  w'as  preparing  to  charge  the  presumptive  minimum  fees,  EPA  witliheld  judgment 
on  whether  this  would  be  adequate  because  the  state  did  not  have  a  four  year  projection  ot  costs. 
The  Texas  permit  program  was  deemed  adequate  for  the  implementation  of  the  Section  1 12  and,  of 
course,  EPA  added  its  usual  caution  that  final  rules  on  diis  subject  were  still  pending.  Texas 
incorporated  by  reference  provisions  to  implement  the  Acid  Rain  program.  "  Finally,  Texas  included 
in  its  submission  a  schedule  of  sources  that  would  be  permitted  so  that  sixty  percent  of  the  sources 
would  be  permitted  within  the  first  three  years  of  interim  approval.  EPA  approved  of  Texas  proposed 
schedule  as  being  adequate  to  comply  with  Federal  requirements.'*"'  Final  action  on  this  program  is 
still  pending. 


T.  Tennessee 

Tlie  only  action  that  has  been  taken  w  ith  respect  to  jurisdictions  in  Tennessee  was  the  full 
approval  of  the  program  for  Davidson  County  and  Nashville,  Tennessee,  w'hich  legulated 
perchloroethylene  emissions  from  dry  cleaners  under  Section  112.'*"“  As  of  July  1,  1995,  EPA  has  not 
published  any  other  proposed  or  final  rulemakings  for  any  programs  in  this  state. 


‘"’Tex.  Admin.  Code  tit.  30,  §122.143  (1994)  cited  in  60  Fed.  Reg.  30,043  (1995). 
40  C.F.R.  §70.6(g)(3)  (1994)  cried  in  60  Fed.  Reg.  30,044  (1995). 

V>0  Fed.  Reg.  30,044(1995). 

*^Ud. 

Id. 

60  Fed.  Reg.  11,029(1995). 


Ill 


U.  Florida 


On  June  21,  1995,  EPA  proposed  to  grant  interim  approval  status  to  the  program  of  statutes'^"" 
and  regulations^^^'  submitted  by  the  state  of  Florida  on  November  16,  1993,  and  supplemented  three 
times  during  1994/*^'  Flonda  was  not  required  to  make  any  changes  prior  to  final  rulemaking  in  order 
to  obtain  interim  approval  of  the  program.  EPA  identified  several  changes  that  would  be  lequired  in 
the  regulations,  thus  raising  the  possibility  that  this  program  could  be  fully  approved  sooner  rather  than 


later. 


First  among  these  changes  was  the  definition  of  a  '‘major  source,  which  potentially 
excluded  criteria  pollutant  “emissions  of  criteria  pollutants  from  any  oil  or  gas  exploration  oi 
production  well  (with  its  associated  equipment)  and  emissions  from  any  pipeline  compressor  or  pump 
station  will  not  be  aggregated  with  emissions  of  criteria  pollutants  from  other  similai  units  ‘  and 
found  that  this  exclusion  was  contrary  to  Federal  rules.  Second,  the  ailes  had  to  be  changed  to 
allow  that  permit  applications  had  to  be  changed  so  that  applications  for  renewals  could  be  filed  in  time 
to  have  the  renewal  acted  upon  before  the  original  permit  expired.'^'” 


EPA  noted  that  several  changes  would  be  required  to  the  Florida  rules'^' ‘  in  order  to  bring  the 
threshold  levels  for  detemiining  what  a  major  source  would  be  into  line  with  federal  regulations, 


See  generally  St.vi.  Aiw.  §§403.087  to  .0877  ( We.st  199.^-1995) 

See  generally  Fl,'v.  Admin.  Code  Ann.  r.  62-213.100  to  .900  (1995)  cited  in  60  ted.  Reg.  32,293  (199^). 
60  Fed.  Reg.  32,293  (1995). 

ADNnN.  CodeAi-in.  r.  62-213.200(19)(a)(1995)a(ftj' w60Fed.  Reg.  32,294  (1995). 

"’60  Fed.  Reg.  32,294(1995). 

Fla.  Admin.  Code  Aiw.  r.  62-4.090  (1995)  cited  in  60  Fed.  Reg.  32,294  (1995). 

60  Fed.  Reg.  32,294  (1995). 

Fla.  Admin.  CoDEANtJ.  r.  62-13.200(3)  (1995)  cited  in  60  Fed.  Reg.  32,294  (1995). 


particularly  with  respect  to  insignificant  activities. EPA  required  the  removal  of  exemptions  for 
some  oil  fired  generating  units;  perchloroethylene  dry  cleaning  units;  back  up  electrical  generators,  and 
phosphogypsuin  stacks^^“^  prior  to  full  approval.  Florida's  rules  allowed  for  the  determination  of 
''insignificant  activities  ’  on  an  individual  basis,  which  EPA  required  to  change  for  fiill  appioval  and 
included  specific  levels  that  it  would  find  acceptable. ’ 

As  with  other  states,  Florida  intends  to  define  "prompt  reporting  ’  of  permit  deviations  in  each 
permit,  and  EPA  noted  that  it  would  be  ever  vigilant  and  exercise  a  permit  veto  if  appropriate.^-'^  EPA 
was  generally  satisfied  with  the  remainder  of  the  regulations  dealing  with  permit  piocessing,  however, 
it  noted  that  there  was  no  provision  for  reopenings  of  permits  for  cause  consistent  with  Federal  niles 


As  a  condition  of  full  approval,  the  State  must  revise  Rule  62-210.300(3),  F.A.C.  to  provide  that  (1)  no  insignificant 
activities  or  emissions  units  subject  to  applicable  requirements  (as  deliried  in  Rule  62-2 Ij*. 200(6),  F.A.C.)  will  be 
exempted  from  title  V  permitting  requirements;  (2)  insignificant  activities  or  emissions  units  exemptions  will  not  be  used 
to  lower  I3ie  potential  to  emit  below'  major  source  thresholds;  and  (3)  emissions  Oiresholds  for  individual  activities  or 
units  that  are  exempted  will  not  exceed  five  tons  per  >'ear  for  criteiia  pollutants,  and  the  lesser  ot  1000  pounds  per  year  oi 
section  112(g)  de  minimis  levels  for  'tlAPs. 

60  Fed.  Reg.  32,294-32,295  (1995). 

Fla.  Admin.  Code  Ann.  r.  62-13.200(3)  (1995)  cited  in  60  Fed.  Reg.  32,295  (1995). 

I'D  The  follow'ing  installations  are  exempted  from  the  permit  requirements  of  this  Ch^ipter.  The  tollowing  exemptions 
do  not  relieve  any  installation  from  any  other  requirements  of  Chapter  403.,  F.  S.,  or  niles  of  the  Department.  Othei 
installations  may  be  exempted  under  other  chapters  of  Title  17....  (b)  Any  existing  or  proposed  instalhition  whii^h  the 
Department  shall  detennine  does  not  or  will  not;  cause  the  issuance  of  air  or  water  contaminants  in  suflicient  qu£intit>, 
with  respect  to  its  character,  quality  or  content,  and  the  circumstances  surrounding  its  location,  use  and  operation,  as  to 
contribute  significantly  to  the  pollution  problems  within  the  State,  so  that  the  regulation  thereof  is  not  leasonably  Justified. 
Such  a  determinafion'is  agency  action  and  is  subject  to  Chapter  120,  F.  S.  Such  detennination  shall  be  made  in  writing 
and  filed  by  the  Department  as  a  public  record.  Such  determination  may  be  revoked  if  the  installation  is  substantially 
modified  or  the  basis  for  the  exemption  is  detennined  to  be  maternilly  incoirect. 

Fla.  Admin.  Code  Ann',  r.  (324.040(1  )(b)  (1995)  (Copr.  (C)  West  1995)  cited  in  60  Fed.  Reg.  32,295  (1995). 

(I)  no  insignilicant  activities  or  emissions  units  subject  to  applicable  requirements  ...  will  be  exempted  from  tide  'V 
permitting  requirements;  (2)  no  insignificant  activities  or  emissions  units  exemptions  will  be  used  to  lewder  the  potential  to 
emit  below^  m^ijor  source  thresholds;  and  (3)  emissions  thresholds  for  individual  activities  or  units  that  are  exempted  will 
not  exceed  five  tons  per  year  for  criteria  pollutants,  and  the  lesser  of  1000  pounds  per  year  or  section  H2(g)  de  minimis 
levels  for  liAPs. 

60  Fed.  Reg.  32,295  (1995). 

60  Fed.  Reg.  32,295  (1995). 

40  C.F.R.  §70.7  (fi(  1 )  (1994)  cited  in  60  Fed.  Reg.  32,295  (1995). 


and  required  three  changes^ to  Florida  s  regulations  which  would  allow  it  to  comply  with  the  Federal 
nile  in  order  to  obtain  full  approval  for  the  program. 

Florida’s  fee  was  below  the  presumptive  minimum  so  a  fee  demonstration  was  submitted  which 
met  EPA’s  approval.  Florida’s  preconstniction  program’’^”  was  proposed  for  use  as  the  vehicle  for 
implementing  Section  1 12(g)  on  an  interim  basis,  and  Florida  elected  to  accept  straight  delegation  of 
hazardous  air  pollution  standards.^"  Florida  has  also  committed  to  implement  the  acid  rain  provisions 
of  the  act.'^’  Finally,  EPA  noted  that  this  program  would  only  apply  to  portions  of  the  state  of  Florida 
that  were  outside  Federally  recognized  Indian  resen'ations.^*^^  Final  action  on  this  program  is  still 
pending. 


V.  Arizona 

On  July  13,  1995,  Region  9  of  EPA  proposed  approval  for  all  of  the  programs  submitted  by 
the  state  of  Arizona  for  the  state  and  three  local  agencies.’'^'  In  order  to  have  programs  on  both  the 
state  and  local  levels,  Arizona  has  a  separate  statutory  scheme  to  establish  both  the  state  and  local 


( I  'l  if  a  perniit  is  reopened  and  revised  because  addit  ional  applicable  requirements  become  applicable  to  a  major  source 
willi  a  remaining  permit  term  of  3  or  more  years,  such  a  reopening  shall  be  completed  Vkithin  18  months  aftei 
promulgation  of  the  applicable  requirement;  (2)  a  pennit  shall  be  reopened  and  revised  if  hPA  or  the  Shite  determines  that 
the  pennit  contains  a  material  mistake  or  that  inaccurate  statements  were  made  in  establishing  the  emissions  standards  oi 
other  tenns  or  conditions  of  the  pennit;  and  (3)  a  permit  .shall  be  reopened  it  BPA  or  the  State  determine  that  tlie  permit 
must  be  revised  or  revoked  to  assure  compliance  with  the  applicable  requirements. 

60  Fed.  Reg.  32,295-32,296  (1995). 

See  generally  Fla.  >toMiN.  Code  Ann.  r.  62-212.100  to  .700  (1995)  cited  in  60  Fed.  Reg.  32,296  (1995). 

60  Fed.  Reg.  32,297  (1995). 

The  programs  were  styled  as  follows  by  EPA  for  purposes  of  reference  througliout  the  notice  of  proposed  nilemaking: 
‘V^izona  Department  of  Environmental  Quality  (ADEQ),  the  Maricopa  County  E.nvironmental  Services  Department, 
(Maricopa),  the  Pima  County  Department  of  Environmental  Quality  (Pima),  and  the  Pinal  County  Air  Quality  Control 
District  (Pinal)).]’’ 

60  Fed.  Reg.  36,083  (1995). 

See  generally  Arjz.  Re;v.  Si  at.  Ann.  §§49-421  to  467  (1988-1995). 


programs.  'Die  state‘s''  and  all  local  rules'”^  were  deemed  sufficient  to  meet  the  standards  for  interim 
approval.  One  unique  provision  of  Arizona  law  requires  that  the  state  and  local  programs  have 
identical  regulations  for  the  permitting  of  sources  based  on  the  state  version,  any  changes  required  in 
the  state  regulations  would  also  have  to  apply  to  the  local  regulations.^”  EPA  only  approved  those 
portions  of  the  regulations  issued  by  each  agency  that  authorized  permits  under  Subchapter  \ . 


The  first  fault  found  with  the  regulations  w'as  in  the  area  of  “start  up/shut  down  defenses. 
EPA  found  that  the  Arizona  rule^^“  was  contraiy'  to  Federal  provisions  authorizing  a  permit  shield 


See  generally  Ariz,.  Re;v,  Stat.  Amk.  §§49-471  to  -5 16  (1988-1995  ). 

‘'^\See  generally  Aiuz.  CoMi=.  Advkn.  R.  &  Regs.  18-2-101-18-2-511  (1995)  cited  in  60  Fed.  Reg.  36,084  (1995  ). 

Maricopa's  title  V  regulations,  adopted  or  revised  on  November  15,  1993,  include  Rules  100,  110,  and  120  of 
Regulation  I:  Rule  200,  except  sections  305,  306,  407,  and  408,  Rules  210,  230,  and  280  of  Regulation  H;  Rule  370  ot 
Regulation  IR;  Rule  400  of  Regulation  IV;  and  Appendix  B  of  the  Maricopa  Air  Pollution  Control  Regulations  (MAPC 
Regulations).  Pima's  title  V  regulations,  adopted  or  revised  on  September  28, 1993  include  Chapter  17.04;  Chapter  17.12, 
except  sections  17.12.030,  040,  050, 060,  070,  360,  Article  IV,  and  Article  V;  Article  IX  of  Chapter  17.16;  Chapter  17.^0; 
Chapter  17.24;  and  Chapter  17.28  of  Title  17  of  the  Pima  County  Code  (PCC).  Pinal's  title  V  regulations  adopted  or 
revised  on  November  3. 1993  include  Article  3  of  Chapter  1 ;  Articles  1, 2, 4,  5, 6,  and  7  ot  Chapter  3;  Article  1  ot  Chaptei 
7;  Art  icle  1  of  Chapter  8;  .Article  1,  Sections  9-1-070  and  9-1-080  of  Chapter  9;  and  Appendix  A  of  the  Pinal  County  Code 
of  Regulations  (PCR). 

60  Fed.  Reg.  36,084  (1995). 

Procedures  for  the  review,  issuance,  revision  and  administration  of  permits  issued  pursuant  to  this  section  and  recjuired 
to  be  obtained  pursuant  to  title  V  of  the  clean  air  act  including  source.s  that,  emit  hazardous  air  pollutants  shall  be 
identical  to  procedures  for  the  review,  issuance,  revision  and  administration  ot'  permits  issued  by  the  de]?artment  undei 
this  chapter. 

Rev.  Stat.  Awi.  '§49480(8)  (1988-1995)  (Copr.  (C)  West  1995)  cited  in  60  Fed.  Reg.  36,084  (1995). 

60  Fed.  Reg.  36,084  (1995). 

A.  Emissions  in  excess  of  an  applicable  emission  limittition  contained  in  this  Chapter  or  in  the  terms  ot  a  permit 
shall  constitute  a  violation.  For  all  situations  that  constitute  an  emergency  as  defined  in  R 18-2 -300(E),  the  affirniative 
defense  and  reporting  requirements  contained  in  that  provision  shall  apply.  In  all  other  circumstances,  it  shall  be  an 
affirmative  defense  if  the  owner  or  operator  of  tlie  source  has  complied  wit!)  the  reporting  requirements  of  subsection 
(Cl  of  this  Section  in  a  timely  mamier  and  has  demonstrated  all  ot  the  following: 

1 .  The  excess  emissions  resulted  Irom  a  sudden  £ind  unavoidable  breakdown  of  the  process  or  the  control  equipment,^ 
resulted  irom  unavoidable  conditions  during  startup  or  shutdown,  resulted  from  unavoidable  conditions  during  an  upset  ot 
operations,  or  that  greater  or  more  extended  excess  emissions  would  result  unless  scheduled  maintenance  is  perfoiTned, 

2.  The  air  pollution  control  equipment,  process  equipment,  or  processes  were  at  all  times  maintained  and  operated  m  a 
maimer  consistent  vvith  good  practice  for  minimizing  emissions; 

3.  Where  repairs  were  rei^iiired,  such  repairs  were  ma.de  in  an  expeditious  tashion  when  the  applicable  emission 
limitations  were  being  exceeded  and  off-shift  labor  and  overtime  were  utilized  where  practical  to  insure  that  such  repairs 
were  made  as  expeditiously  as  possible.  li"  offi>].iift  labor  and  overtime  were  not  utilized,  the  owaier  or  op<^ratoi 
satisfactorily  demonstrated  that  such  :measiires  were  mipractlcal; 

4.  The  amount  and  duration  oi'  the  excess  emissions  (including  any  bypass  operation)  were  minimized  to  the  maximum 
extent  practicable  during  periods  of  such  emissions; 


and  required  that  this  provision  011I3'  be  applied  to  permits  issued  the  state  outside  the  provisions  of 
Subchapter  In  addition,  fugitive  emissions  would  have  to  be  considered  when  detemiining  that  a 
source  is  “major”  under  the  Hazardous  Air  Pollution  laws."^' 

The  next  problem  existed  in  the  area  of  insignificant  activities.  EPA  found  the  state 
regulation^^^  allowed  the  state  unfettered  discretion  to  determine  an  “insignificant  activity”  without 
approval  of  EPA,  and  requir  ed  such  EPA  input  prior  to  full  approval.'^'^'  With  respect  to  the  local 
programs,  the  insignificant  activities  problems  presented  different  issues.  EPA  required  Mancopa 
County  to  provide  a  listing  of  how  it  concluded  what  insignificant  activities  were  and  whether  or  not 
they  w'ould  be  subject  to  an  “applicable  requirement.”^'^*’  Both  Pima  and  Pinal  utilized  definitions  for 
insignificant  activities  that  would  exceed  EP  A’s  desired  goals  in  this  area,  but  EPA  solicited  comment 
on  the  appropriateness  of  the  levels  used  in  these  programs  and  others  before  a  final  rule  is  issued  foi 
these  programs.'*'*’^ 


5.  All  feasible  steps  were  taken  to  minimize  tlie  impact  of  the  excess  emissions  on  potential  violations  ot  ambient  air 
quality  standards; 

6.  The  excess  emissions  were  not  part  of  a  recurring  pattern  indicative  of  inadequate  design,  operation,  or  maintenance, 
and, 

7.  During  the  period  of  excess  emissions  there  were  no  measured  violations  of  the  ambient  air  quality  standards 
e.stablished  in  Article  2  of  this  Chapter  which  could  be  attributed  to  the  emitting  source. 

Ariz.  Comp.  .'UrMN.  R.  &  Regs.  1 8-2-3  10(A)(  1-7)  (1995)  (Copr.  (C)  West  1995)  cited  in  60  Fed.  Reg.  36,084  (1995). 

40  C.F.R.  §70.6  (1994)  cited  in  60  Fed.  Reg.  36,084  (1995). 

■'5-  60  Fed.  Reg.  36,084  (1995). 

60  Fed.  Reg.  36,088  (1995). 

j.  ,^ny  other  activity  which  the  Director  determines  is  not  necessary,  because  ot  its  emissions  due  to  size  or  production 
rate,  to  be  included  in  an  application  in  order  to  deteimine  all  applicable  requirements  and  to  calculate  any  tee  under  this 
Chapter. 

Ariz.  Comp.  .\oMm.  R.  &  Regs.  18-2-101(54)(j)  ( 1 995)  (Copr.  (C)  West  1995)  cited  in  60  Fed.  Reg.  36,084  (1995). 

60  Fed.  Reg.  36,084  (1995). 

60  Fed.  Reg.  36,084-36,085  (1995). 

60  Fed.  Reg.  36,085  (1995). 
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Arizona  must  include  application  deadlines  for  sources  subject  to  permit  requirements  witlun 
twelve  months  of  when  the  source  becomes  a  major  source.'^'’'’  Revisions  were  required  for  the  trading 
emissions  provisions  to  be  consistent  with  the  state's  implementation  plan,  and  these  changes  must  not 
be  modifications.'*''’  The  Arizona  rules*®  must  be  modified  to  maintain  the  effectiveness  of  permits 
where  a  renewal  application  has  been  filed  and  not  acted  upon  by  the  state.  Importantly,  EPA  required 
that  a  “material  pennit  condition"’*^’  be  modified  extensively**’"  to  permit  prosecution  of  violations  tliat 
might  otherwise  be  excused  by  affirmative  defenses  provided  for  in  the  Arizona  code.  Additionally, 
Arizona  was  required  to  add  the  failure  to  comply  with  fee  and  filing  requirements  as  a  “Material 
permit  condition,”  eflFectively  negating  a  provision  of  the  Arizona  code*^*  that  limited  enforcement  of 
criminal  sanctions  to  violations  of  “fee  and  filing  requirements  due  to  criminal  negligence  only.  ' 
Public  notice  provisions  would  also  have  to  he  altered  to  comply  with  Federal  mles. 


ARiz.  COKIP.  Admin.  R.  &  Regs.  1 8-2-304(C)  (1995)  cited  in  60  Fed.  Reg.  36,088  ( 1 995). 

60  Fed.  Reg.  36,088  (1995). 

Ar<iz.  CoEff.  Admin.  R.  &  Regs.  18-2-322  (1995)  cited  in  60  Fed.  Reg.  36,089  (1995). 

Ar:iz.  COME'.  Admin.  R.  &  Regs.  18-2-331  (1995)  cited  in  60  Fed.  Reg.  36,089  (1995). 

(a)  Revise  R18-2-331(A)(  1 )  to  provide  that  "the  condition  is  in  a  permit  or  permit  revision  issued  by  the  Director  or  the 

Control  Oflicer  alter  the  effective  date  of  this  Section."  . 

(b)  Delete  the  requirement  in  R1 8-2-33 1  (A)(2)  that  the  condition  must  be  identitied  withm  the  permit  as  a  material  permit 
(c'l  Revise  R18-2-331(A)(3)(c)  to  provide  that  a  material  permit  condition  includes  a  "requirement  for  the  installation, 

operation,  maintenance,  or  certification  of  a  moiiitoring  device." 

(d)  Revise  R 18-2-33 1(A)(3)(e)  to  provide  that  a  material  pennit  condition  includes  a  "requirement  tor  the  operation  or 
maintenance  of  air  pollution  control  equipment." 

(el  Revise  R18-2-331(A)(3)  to  include  the  following:  ^  ,  *•  . 

i  A  requirement  for  or  prohibition  on  the  use  of  a  particular  fuel  or  fuels,  including  a  requirement  for  tuel  cons^ption, 

ii.  A  requirement  to  meet  an  operational  limit,  including,  but  not  limited  to,  hours  of  operation,  throughput,  production 

rates,  or  limits  or  specifications  tor  raw  material  s;  ■  i  + 

iii.  A  requirement  to  comply  with  a  work  practice  standard  that  is  intended  to  reduce  emissions  (e.g.,  covenng  solvents, 

wetting  unpaved  roads). 

60  Fed.  Reg.  36,089  (1995). 

Ariz.  RI'V.  Stat.  Ann.  §49-464((3),  -514(P)  (1988-1995)  cited  in  60  Fed.  Reg.  36,089  (1995). 

Ariz.  Rev.  Stat.  AnI'I.  §49464(.L)(3)  (1988-1995)  cited  in  60  Fed.  Reg.  36,089  (1995). 

60  Fed.  Reg.  36,089  (1995). 

40  C.F.R.  §70.7  (1994)  cited  in  60  Fed.  Reg.  36,089  (1995). 
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EPA  required  similar  changes  in  the  local  regulations  submitted  for  the  Maricopa  County  Air 
Pollution  Control  District, Pima  County  Development  Authority,^'^  and  Pinal  County  Air  Quality 
Control  District.^''  With  respect  to  Section  1 12(g)  implementation,  EPA  found  that  the  existing 
regulations  and  statutes  were  sufficient  to  implement  this  section.  Pima  and  Pinal  required  that  all 
sources  subject  to  a  requirement  under  this  provision  obtain  a  permit,  while  the  state  and  Maricopa  did 
not  have  such  a  requirement,  electing  only  to  require  Major  sources  to  obtain  a  permit.'’™  Each  agency 
pledged  to  execute  an  agreement  with  EPA  to  accept  straight  delegation  of  standards. 

Virile  EPA  noted  that  the  application  from  Arizona  did  not  cover  Indian  lands  located  within 
the  state,'’™  Arizona  has  a  statute  that  purports  to  exert  jurisdiction  over  all  lands  within  the  state  foi 
the  purpose  of  enforcing  the  air  pollution  control  laws.'’™  Federal  law  allows  the  states  to  exert 
jurisdiction  over  certain  civil  and  criminal  matters,  within  the  Indian  reservations  located  witliiii  those 


60  Fed.  Reg.  36,089-36,090  ( 1 995). 

‘'^“OO  Fed.  Reg.  36,090-36,091  (1995). 
■'‘■^SOFed.  Reg.  36,091-36,092  (1995). 

60  Fed.  Reg.  36,092  (1995). 

Id. 

60  Fed.  Reg.  36,083  (1995). 

Ariz.  Rev.  Stat.  Ann.  §49-561  (1988-1995). 


states. This  subject  will  be  dealt  with  more  thoroiighl}^  later  in  this  paper. Action  on  this  program 


is  still  pending. 


See  18  U.S.C.A.  §1162  (1984-1995)  and  28  U.S.C.A.  §1360  (1983-1995)  cited  in  Ariz.  Rem.  Stat.  Ann.  §49-561 
(1988-1995). 

See  infra  part  VII  .A. 
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V 


California  Subchapter  V  Permit  Programs 

A.  Statutory  Authority  and  Statewide  Issues 

Under  California  law,  primary  responsibility  for  the  enforcement  of  air  pollution  control  laws, 
except  for  those  relating  to  motor  vehicles,  are  vested  m  local  districts.'  Because  of  this  authority,  the 
local  districts  are  required  to  implement  the  provisions  of  both  state  and  Federal  law  in  the  area  of  air 
pollution  control  from  stationary  sources.'^  California  provides  for  the  existence  of  the  California  Air 
Resources  Board  (hereinafter  knowai  by  the  acronym  CARB)^  which  has  overall  responsibility  for  the 
enforcement  of  Federal  and  state  standards  in  this  area,  and  has  an  obligation  to  provide  permit 
assistance  to  the  local  districts.^  There  are  specific  provisions  for  dealing  with  toxic  air  contaminants, 
and  the  state  has  primary  responsibility  for  conducting  research  in  this  area. 

The  state  has  statutorily  created  several  types  of  districts.  Authority  exists  for  unified  ait 
pollution  distncts,^  and  regional  air  pollution  control  distncts,^  which  may  consist  of  areas  that  exceed 
more  than  one  county.  There  is  also  general  authority  for  the  power  of  air  pollution  control  districts  to 
regulate  virtually  every  aspect  of  life  with  the  exception  of  motor  vehicles  in  their  respective  areas  of 


'  Cal.  Health  &  SwtiTY  Code  §40000  (West  1986-1995). 

-  Cai,.  Safety  Code  §40001(a)  (West  1986-1995). 

^  Cal.  He/U.th&  Safety  Code  §39510  (West  1986-1995). 

Cai,.  He/U.,th&  Safety  Code  §39620  (West  1986-1993). 

Cal.  ItEA.,TH&  Safety  Code  §§39650-39669  (We.st  1986-1995). 
"  Cal.  Health&  Sa]=etyCode  §§40150-40162  (West  1986-1995). 
’  Cai,.  Helxi,th&  Safety  Code  §§40300-40392  (We.st  1986-1995). 
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responsibility.'*  The  criminal  and  civil  enforcement  provisions  required  under  Federal  rules  are  also 
provided  for  in  state  lav»’.'® 

The  state  has  also  created  several  regional  districts  in  the  larger  urban  areas  of  the  state. 
These  regional  districts  have  their  ovm  statutory'  basis  and  their  respective  powers,  duties  and 
responsibilities  are  listed  in  the  organic  statutes  for  each  specific  region.  Tlie  Bay  Area  Air  Quality 
Management  District  {hereinafter  known  as  BAAQMD)  was  created  to  regulate  sources  m  the  San 
Francisco  area.”  The  Los  Angeles  area  comprises  the  South  Coast  Air  Quality  Management  District 
(hereinafter  known  as  “South  Coast”).  The  Sacramento'’  and  Mojave  Desert'^  regions  also  have  their 
own  specially  created  air  pollution  districts. 

Because  of  the  way  in  which  California  has  elected  to  enforce  air  pollution  laws  for 
nonvehicular  sources,  EPA’s  Region  9  has  issued  several  proposed  and  final  rulemakings  affect  the 
various  portions  of  the  state.  Califonna  lias  excluded  agricultural  sources  from  the  Subchapter  V 
program,'-'  which  has  resulted  in  analysis  of  these  program  only  with  respect  to  the  granting  of  Source 
Category  Limited  approval  for  the  programs.  Beginning  with  the  Ventura  County  pemiit  program, 
EPA  noted  that  the  legislature  must  change  tiiis  status."'  The  obvious  implication  is  that  this  statute 


*  Cai..  HE/umi  &  Safety  Code  §§40700-40730  (We.st  1986-1995  ). 


\fe40C.F.r<.  §§70.10-11  (1994). 

'^See  generally  CkL.  Heai,th&  Sai?e,tyCode  §§4230042454  (West  1986-1995). 
"  Cai..  HE.ALra&  Safety  Code  §§4020040276  (West  1986-1995). 

Cai..  1-Ie,alth&  SM'FTyCode  §§4040040540  (West  1986-1995). 

^’Cal.  HE.ALTO&  Safety  Code  §§4101041082  (West  1986-1995). 


*^Cal,  HE.Aim-i& Safety  Code  §§4121041267  (West  1986-1995). 

A  pemiit  shall  not  be  required  for:  ...(e)  Any  equipment  used  in  agncultiiral  operations  in  the  gi-owing 
rai.sing  of  fowl  or  animals,  except  that  the  district  board  of  any  district  which  is,  in  whole  or  in  part  south  of  Uu  Sixth 
Standard  Parallel  South,  Mount  Diablo  Base  and  Meridian,  may  require  penmts  tor  the  operation  of  orchard  and  citiw 
grove  heaters.  In  no  event  shall  a  pennit  be  denied  an  operator  of  such  heaters  if  the  heaters  produce  unconsumed  solid 
carbonaceous  matter  at  the  rate  of  one  gram  per  minute  or  less. 

C,AL.  P1EALTH&  S/iF£TyCode  §4231()(e)  (West  1986-1995)  (Copr.  (C)  West  1995)  cited  in  59  Fed.  Reg.  63,290  4  994). 


59  Fed.  Reg.  60,108  (1994). 
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will  affect  all  programs,  and,  if  the  statute  is  not  changed,  could  lead  to  a  failure  to  grant  full  approval 
to  anv  program  in  California  if  not  remedied.  EPA  has  also  noted  that  there  are  extensive  provisions  in 
the  California  code’^  for  variances  but  relied  on  an  opinion  from  the  Califoraia  Attorney  General  that 
these  provisions  did  not  affect  Subchapter  V  implementation  in  California,  and,  EPA  stated  that  any 
variances  that  might  exist  were  wholly  outside  the  scope  of  its  authority  to  act  in  accordance  with 
Federal  law.'*” 

With  respect  to  Hazardous  Air  Pollutants  and  Section  112  programs,  California  requires 
CARB  to  adopt  Section  112  standards  when  promulgated  by  EPA'"’  and  the  local  districts  will  tlien 
have  authority'  to  implement  these  standards  once  adopted  by  CARB."” 


B.  Ventura  County  Air  Pollution  Control  District 

The  first  of  the  programs  acted  upon  by  EPA  in  California  was  the  program  submitted  by 
Ventura  County  Air  Pollution  Control  District  {hereinafter  “Ventura”).  EPA  proposed  interim 
approval  of  this  program  submitted  by  the  CARB  on  November  16,  1993,  with  additional  material 
submitted  in  December  1993  and  February'  1994."'  EPA  required  several  changes  to  be  made  m  the 
regulatory  program,""  but  noted  that  the  program  substantially  met  the  requirements  for  establishing  a 
valid  Federally  enforceable  permit  program. 


See  Cal.  Health  &  Safety  Code  §§42350-42364  (West  1986-1995)  cited  in  59  Fed.  Reg.  60,105  (1994). 

59  Fed.  Reg.  60,105  (1994). 

See  C,AL.  HEAiTH&  Safety  Code  §39658  (West  1986-1995)  cited  in  60  Fed.  Reg.  26,108  (1995). 

’’KSee  Cal.  SafiiTyCode  §39666  (West  1986-1995)  cited  in  60  Fed.  Reg.  26,108  (1995). 

59  Fed.  Reg.  60,104-60,105  (1994). 

Ventura's  regulations  that  implement  part  70  include  Rule  8,  Access  to  Facilities;  Rule  l3.  Standards  foi  Peimit 
Issuance-  Rule  15.1,  Sampling  and  Te.sting  Facilities;  Rule  23,  Exemption  from  Permit;  Rule  26.1,  New  Source  Review 
(definitions  of  "modified  emissions  unit,"  "new  emissions  unit,"  and  "stationary'  source"  only);  Rule  29,  Conditions  on 
Permits  (paragraph  C  only);  Rule  33,  Part  70  Peimits;  and  Rule  42,  Permit  Fees.  These  rules,  m  conjmiction  with 
authorities  granted  under  California  State  law,  substantially  meet  the  requirements  of  40  CFR  part  70,  sections  /0-2  and 
70.3  for  applicabihtv.  sections  70.4,  70.5,  and  70.6  for  pennit  content,  including  operational  flexibility;  section  70.7  tor 
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In  order  to  qualify  for  full  approval  of  this  program.  Ventura  must  demonstrate  that  the 
insignificant  activities  rules  comply  v»ith  Federal  niles.'^  Changes  must  be  made  to  insure  that  permit 
modifications  and  public  notice  provisions  comply  with  Federal  rules. The  provisions  of  the  rules 
respecting  compliance  schedules  in  permits,  recordkeeping,  permit  content  and  emissions  trading  must 
be  changed  to  comply  with  Federal  lules.'^  Finally,  Ventura  must  notify  EPA  of  any  changes  under  the 
operational  flexibility  provisions**  before  it  can  be  granted  full  approval. 

Ventura  was  not  required  to  submit  a  fee  demonstration  as  its  fee  was  calculated  at  $65.34  per 
ton.*^  The  preconstruction  permitting  program  met  the  standards  to  implement  Section  112  on  an 
interim  basis,  and  w'ould  have  to  be  reviewed  in  the  event  EPA  issued  regulations  on  Section  112.^*' 
The  Air  Pollution  Control  Officer  indicated  that  he  would  recommend  to  VCAPCD  Board  that  it  adopt 
applicable  Federal  niles  regarding  Acid  rain  by  reference,  and  EPA  found  this  proposal  acceptable." 
Action  on  this  program  is  still  pending. 


C.  Four  Local  Districts 

The  second  proposed  rulemaking  on  local  permitting  programs  in  California  was  issued  on 
November  29,  1994,^“  and  was  a  proposed  disapproval  of  four  separate  programs.  The  programs  that 

I 


public  participation  and  minor  peimit  modifications;  section  70.5  for  complete  application  forms,  and  section  70.11  foi 
enforcement  authority. 

59  Fed.  Reg.  60,105  (1994). 

”  59  Fed.  Reg.  60,108  (1994). 

-MOC.F.R.  §§70.7(e)-(0{1994)dred(>!59Fed.  Reg.  60,108(1994). 

--  40  C.F.R.  §§70.5-70.6  (1 994)  cited  in  59  Fed.  Reg.  60,108  (1994). 

40  C.F.R.  §70.4(b)  (1994)  cited  in  59  Fed.  Reg.  60,108  (1994). 

59  Fed.  Reg.  60,106  (1994). 

59  Fed.  Reg.  60,106-60,107  (1994). 

59  Fed.  Reg.  60,107  (1995). 

59  Fed.  Reg.  60,931  (1994), 
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were  the  subject  of  this  proposed  rulemaking  were  the  Glenn  County  Air  Pollution  Control  District 
{hereiyuifter  “‘Glenn  County  ’);  Lake  County  Air  Quality  Management  District  (hereinaftei  Lake 
County”);  Shasta  County  Air  Quality  Management  District  (hereinafter  “Shasta  County'”);  and, 
Tehama  County  Air  Pollution  Control  District  (hereinafter  “Tehama  County”).'^^  It  is  important  to 
note  that  as  of  July,  1995,  these  w'ere  tlie  only  programs  proposed  for  disapproval  besides  the  Virginia 
program.^^  Unlike  Virginia,  the  inadequacies  of  these  programs  that  threatened  their  disapproval  were 
resolved,  and  all  four  programs  w'ere  ultimately  granted  interim  approval.^^ 

The  unique  disapproval  issue  for  each  of  these  programs  was  that  they  all  provided  that 
“exceedances  during  malftmctions  or  equipment  shutdowns  were  not  violations  of  the  respective 
programs. This  type  of  condition  is  expressly  forbidden  under  the  pemiit  shield  provisions  of  the 
Federal  regulation.^-  This  exemption  potentially  granted  immunity  for  all  Subchapter  V  violations 
related  to  the  operation  of  equipment,  and  as  a  consequence,  EPA  found  that  the  enforcement  authority 
for  each  of  the  programs  would  be  totally  pei-verted.^^  EPA  noted  that  these  programs,  therefore,  did 
not  “substantially  meet”  the  requirements  for  properly  developing  a  program  that  adequately  the 
requirements  of  Subchapter  V  and  Part  70,^^  and  would  have  to  be  disapproved  if  these  provisions  were 
allow'ed  to  stand. 


See  59  Fed.  Reg.  31,183  (1994)  and  59  Fed.  Reg.  62,  324  (1994).  See  infra  Part  VI. A. 

60  Fed.  Reg.  36,065  (1995). 

59  Fed.  Reg.  60,934  (1994). 

^-See  40  C.F.R.  §70.6(f-g)  (1994). 

■'Mo  C.F.R.  §70.11  (1994  )  cited  in  59  Fed.  Reg.  60,934  (1994). 

■' '  The  EPA  will  gran  t  interim  approval  to  any  program  if  it  meets  each  of  the  following  minimum  requirements:  . 

(  vii)  Enforcement.  The  program  must  contain  authority  to  enforce  permits,  including  the  Eiuthority  to  assess  penalties 
against  sources  that  do  not  comply  with  their  pennits  or  with  the  requirement  to  obtain  a  permit. 

40C.F.R.  §70.4(d)(3)(vii)(1994)aWr>!  59 Fed.  Reg,  60,9.34(1994). 
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EPA  found  that  the  programs  would  otheiAvise  be  eligible  for  Source  category-  limited 
approval,  wliile  viewing  the  variance  authority  of  the  districts  as  external  to  the  pait  of  the  piograin, 
that  must  be  approved  by  EPA.^*  Each  district  left  the  definition  of  “prompt,”  with  respect  to  the 
reporting  of  permit  deviations  to  the  District  Air  Pollution  Control  officer,  and  EPA  noted  that  it  would 
review  all  permits  for  this  requirement,  if  not  included  in  any  subsequent  revisions  to  the  regulations  of 
the  districts.’'’  Each  program  had  adequate  authority  to  implement  Section  1 12,  and  EPA  proposed  to 
implement  Section  1 12(g)  if  interinr  approval  was  granted  on  an  interim  basis  pending  the  Federal 
resolution  of  the  regulations  required  by  Section  1 1 2  ."’  ’  With  respect  to  implementation  of  the  acid  rain 
program,  EPA  observed  that  no  “Phase  1”  sources  existed  in  California,  and  if  any  “Phase  II”  sources 
were  identified,  the  districts  had  obligated  themselves  to  provide  rules  as  required,  and,  the  minimum 
fee  charged  by  each  program  exceeded  the  presumptive  minimum.'^" 

EPA  enunciated  conditions  that  required  alteration  in  each  of  the  programs  before  ftill  approval 
could  be  granted."”  Each  district  must  make  a  show'ing  that  insignificant  activities  would  not  be  subject 
to  an  applicable  requirement,  and  required  each  district  to  establish  separate  emissions  levels  for 
various  regulated  pollutants.'”  Each  district  contained  an  exemption  for  agncultural  activities,  which 
while  complying  with  California's  implementing  statute,'^’  must  be  removed  to  comply  with  Federal 
law.” 


^^See  supra  notes  17-18  and  accompanying  text. 

59  Fed.  Reg.  60,935  ( 1 994). 

59  Fed.  Reg.  60,938  (1994). 

59  Fed.  Reg.  60,935  (1994). 

59  Fed.  Reg.  60,936-60.937  (1994). 

See  discussion  accompanying  Part  V,  Notes  15-16,  supra. 
59  Fed.  Reg.  60,937  (1994). 
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Rules  respecting  application  content  would  have  to  be  changed  to  include  appropriate 
compliance  schedules,  require  all  necessary  documentation  be  propel  ly  certified,  and  include 
applications  deadlines  for  sources  which  become  subject  to  Subchapter  V  after  implementation.  The 
niles  relating  to  permit  issuance  procedures  would  require  notification  to  EPA  and  affected  states  of  a 
refusal  “to  accept  all  recommendations  for  the  proposed  permit, and  notify  the  public  of  tlieii  right  to 
petition  EPA  after  EPA’s  forty-five  day  review  period."^®  Finally,  the  operation  flexibility  provisions 
must  be  changed  to  require  notification  of  both  EPA  and  the  affected  permitting  authority  .' 

Glen  County  was  required  to  act  on  reductions  for  early  withdrawal  within  nine  months  of 
receipt  of  a  complete  application.'^’  Lake  County  must  revise  its  final  deadlines  for  peimit  action,  so 
that  it  acts  after  the  complete  application  is  received,  than  deemed  complete.’”  Shasta  County  must 
revise  its  final  deadlines  for  peimit  action,  so  that  it  acts  after  the  complete  application  is  received,  than 
deemed  complete;  and,  must  remove  prohibitions  on  the  use  of  required  reports.  Tehama  County  was 
required  to  alter  its  pennit  modifications  to  comply  with  Part  70. 

On  July  13,  1995,  EPA  issued  the  final  rulemaking  for  each  of  these  districts.  It  granted 
interim  approval  on  the  basis  that  each  district  had  adequately  changed  the  objectionable  language  from 
their  original  programs.”'  The  programs  become  effective  August  14,  1995,'  and  the  interim  approval 


‘*’40  C.F.R.  §§70.5-70.6  (1994)  cited  in  59  Fed.  Reg.  60,937  (1994). 
59  Fed.  Reg.  60,937  (1994). 

40  C.F.R.  §70.8  (1994)  cited  in  59  Fed.  Reg.  60,937  (1994). 

40  C.F.R.  §70.4(b)(  12)  (1994)  cited  in  59  Fed.  Reg.  60,937  (1994). 
59  Fed.  Reg.  60,937  (1994). 

59  Fed.  Reg.  60,938  (1994). 

5-  60  Fed.  Reg.  36,067-36,068  (1995). 

60  Fed.  Reg.  36,065  (1995). 
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status  is  effective  until  August  13,  1997,  with  the  requirement  that  corrective  actions  must  be 
submitted  to  EPA  by  February'  13,  1997  to  avoid  the  initiation  of  sanctions.^"^  This  approval  does  not 
apply  to  any  Indian  Reservations  that  might  be  located  within  the  affected  districts.’^ 

D.  Bay  Area  Air  Quality  Management  District 

Tlie  next  district  in  California  that  was  the  subject  of  action  by  Region  9  was  the  Bay  Area  Air 
Quality  Management  District  {hereinafter  ‘“Bay  Area”)  w'hich  included  San  Francisco.  On  November 
29.  1994.  EPA  proposed  interim  approval  of  this  program.**^*  In  addition  to  the  statewide  issue  of 
source  category'  limited  approval  applicable  to  agricultural  sources,*’'  Bay  Area  also  requested,  and 
EPA  approved  the  request,  that  it  be  granted  source  category'  limited  approval  so  that  all  of  its 
approximate!)'  5,000  sources  would  be  pennitted  within  five  years  instead  of  three. 

EPA  proposed  to  use  Bay  Area’s  preconstreution  permit  program  for  the  purposes  of  enforcing 
Sectron  112,  and  also  noted  that  the  implementation  plan  for  Bay  Area  included  a  synthetic  nunor 
permit  program  which  would  be  integrated  into  the  scheme  for  enforcing  Subchapter  V.  '*  The  Bay 
Area  also  proposed  to  charge  .$77.00  per  ton  of  regulated  pollutant,  w'liich  far  exceeded  the 


60  Fed.  Reg.  36,068  (1995). 

®  59  Fed.  Reg.  60,939  (1994). 

See  generally  Bay  Area  AQMD  Regulation  2,  Rule  6,  §§2-6-100  to  -602  (1995). 

See  supra  notes  15-16  and  accompanying  text. 

“  59  Fed.  Reg.  60,940  (1994). 

This  District  program  is  referred  to  as  a  synthetic  minor  operating  permit  program,  and  it  consists  of  regulations  that 
will  be  integrated  with  the  District's  existing,  non-federally  enforceable,  oiDerating  iremiit  program.  Such  programs  tire  also 
referred  to  as  federally  enforceable  state  operating  perniit  programs  or  FESOP,  Tlii,s  synthetic  minor  or  FESOP  mechanism 
will  allow  sources  to  reduce  their  potential  to  emit  to  below  the  title  V  applicability  thresholds  and  avoid  being  subject  to 
title  V. 

59  Fed.  Reg.  60,943-60,944  (1994). 
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presumptive  minimum,  thus  requiring  no  fee  demonstration.^^  Finall}^,  Bay  Area  committed  to 
incorporate  “pertinent  provisions''  of  Federal  regulations''^  to  compl}'  with  the  Acid  rain  provisions. 

EPA  required  seventeen  specifically  listed  changes  prior  to  fiill  approval  of  this  program. 
Among  these  was  a  requirement  that  the  local  rules  be  changed  to  comply  with  acid  rain  regulations.^^ 
The  district  also  needed  to  clarify  that  any  “activities  subject  to  an  applicable  requirement  cannot  be 
classified  as  insignificant  activities,”^"'  or  in  the  alternative  provide  specific  listings  for  regulated 
pollutants  that  would  likely  not  be  subject  to  Subchapter  V.  The  definition  of  “applicable 
requirenient”^'^  would  have  to  be  brought  in  line  with  the  federal  definition.'^  EPA  required  that  the 
permit  terms  and  conditions  must  adhere  to  all  requirements  and  all  certifications  be  identical. 
Reforms  would  also  be  required  in  the  areas  of  permit  modifications,  minor  permit  amendments,  public 
notice  provisions,  notice  to  affected  states,  emissions  trading  provisions,  compliance  progress  reports, 
compliance  certification  reports;  off-permit  changes;  and  the  definition  of  a  “regulated  air  pollutant.  ^ 


59  Fed.  Reg.  60,941  (1994). 

"Mo  C.F.R.  Part  72  (1994)  cited  in  59  Fed.  Reg.  60,941  (1994). 

59  Fed.  Reg.  60,941-60,942  (1994). 

59  Fed.  Reg.  60,942  (1994), 

"^2-6-207  Federally  Enforcea.ble;  All  limitations  and  conditions  which  are  enforceable  by  the  Administrator  of  the  U.S. 
EPA,  including  requirements  developed  pursuant  to  40  CFR  Parts  60  (NSPS),  61  (NIiSHAPS),  63  (lEXP),  70  (State 
Operating  Permit  Programs),  and  72  (Permits  Regula.tion,  Acid  Rain), requirements  contained  in  the  State  Implementation 
Plan  (SIP)t.hat  are  applicable  to  the  District,  any  District  pennit  requirements  established  pursuant  to  40  CFR  52.21  (PSD) 
or  District  regulations  Eipproved  pursuant  to  40  CFR  Part  51,  Subpart  I  (NSR),  and  any  operating  permits  issued  under  an 
EPA-ap]5roved  program  that  is  a  part  of  the  SIP  and  expressly  requi:re.s  adherence  to  an>'  pennit  issued  under  such 
program. 

Bay  Area  AQMD  Regulation  2,  Rule  6,  §2-6-207  (1 995)  (Copr.  (c)  1 995  ERM  Computer  Information  Services,  Inc.)  cited 
in  59  Fed.  Reg.  60,942  (1994). 

40  C.F.R.  §70.2(1994). 

Certifications  by  the  responsible  official  must  include  the  following  two  elements:  (1)  based  on  truth,  accuracy,  and 
completeness;  and  (2  )  based  on  information  and  belief  formed  alter  reasonable  inquiry. 

59  Fed.  Reg.  60,942  (1994). 
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On  June  23,  1995,  EPA  issued  final  interim  approval  to  the  Bay  Area  program  as  originally 
proposed,  with  some  minor  modifications,  with  an  effective  date  of  July  24,  1995.'^  EPA  also  issued 
two  other  rulema,kings  on  June  23,  one  which  approved  the  s^yuthetic  minor  operating  program,'  and 
another  which  was  a  direct  final  rule  approving  revisions  to  the  Subchapter  V  permit  program  and 
srmthetic  minor  permit  program  as  implementation  plan  revisions.'^  Bay  Area  must  submit  a  corrective 
program  to  EPA  no  later  than  January  23,  1997  in  order  to  avoid  the  implementation  of  sanctions  and 
the  interim  status  expires  July  23,  1997/' 

E.  Nineteen  Local  Programs 

On  December  8,  1994,  EPA  proposed  source  category  limited  interim  approval  status  for 
nineteen  separate  districts  in  California/*’  EPA  obsen'ed  that  the  programs  were  all  similar  to  a  CARB 
model  program,  which  contributed  to  a  review  of  the  programs/'  None  of  tlie  districts  involved 
explicitly  stated  what  a  “prompt”  reporting  of  a  permit  deviation  would  be,  so  EPA  reiterated  that  it 
would  veto  any  pennits  that  did  not  meet  standards  in  this  area.™  All  the  districts  involved  satisfied 
EPA  that  the  fees  to  be  collected  would  be  at  or  above  the  presumptive  minimum  as  adjusted  by  the 
Consumer  Price  Index.™  Tlie  programs  were  adequate  in  EPA's  view  to  implement  Section  112  and 


60  Fed.  Reg.  32,606  (1995). 

60  Fed.  Reg.  32,606-32,609  (1995). 

60  Fed.  Reg.  32,639-32,640  (1995). 

60  Fed.  Reg.  .32,610  (1995). 

Fifteen  of  these  programs  were  Air  Pollution  Control  Districts  located  in  Amador  County,  Butte  Count}',  Calaveras 
County,  Colusa  County,  El  Dorado  County,  the  Great  Basin  Unified  Air  Pollution  Control  District,  Imperial  County,  Kern 
County,  Lassen  County,  Mendocino  County,  Modoc  County,  Northern  Sonoma  County,  Placer  Count}',  Siskiyou  County' 
and  Tuolumne  County.  The  remaining  districts  were  the  Air  Quality  Management  Districts  of  Feather  River,  North  Coast 
Unified,  Northern  Sierra,  and  Yolo-Solano. 

59  Fed.  Reg.  63,289  (1994). 

59  Fed.  Reg.  63,290  (1994). 

59  Fed.  Reg.  63,292  (1994). 


129 


only  two  of  the  programs  involved  (North  Coast  Unified  and  Imperial  County)  had  Phase  II  acid  rain 
sources  which  would  require  any  action  in  the  area  of  acid  rain.'^^^  Ultimately,  EPA  determined  that  the 
method  used  to  implement  Section  112  in  all  these  districts  would  be  through  the  use  of  their 
preconstruction  programs.  ’ 

EPA  cited  eleven  issues  that  were  interim  approval  issues  for  all  nineteen  districts,  but  included 
caveats  in  several  of  these  identified  issues.  All  districts  except  Mendocino  Count)^  and  Northern 
Sonoma  would  have  to  demonstrate  that  insignificant  activities  were  exempt  from  Federal  regulation.^" 
With  the  exception  of  Great  Basin  Unified,  Lassen  County  and  Mendocino  Count}^  districts, where 
there  was  no  agricultural  exemption,  that  exemption  would  have  to  be  lifted^^*^ 

All  districts  would  be  required  to  reform  their  permit  content  requirements  to  allow  that 
compliance  schedules  in  permits  would  concur  with  existing  consent  orders  or  judicial  decrees  and  that 
all  districts,  except  for  Yolo-Solano,  must  change  their  rules  to  ensure  that  documents  submitted  to  the 
permitting  authority  would  have  to  be  properly  certified  in  accordance  with  Federal  mles.^^ 

Only  Northern  Sierra  and  Yolo-Solano  complied  with  the  requirement  that  existing  sources, 
which  become  sub  ject  to  Part  70  for  reasons  other  than  commencing  operations,  obtain  peimits  within 
twelve  months  of  the  time  they  become  so  subject.  All  districts  must  alter  their  mles  to  notify 
affected  states  and  EPA  of  a  reflisal  to  comply  with  recommendations  to  change  permits;  include 
notification  of  the  public’s  right  to  petition  EPA;^^^  and,  revise  rules  to  provide  for  adequate  public 

'''  60  Fed.  Reg.  21,721  (1995). 

59  Fed.  Reg.  63,293  (1994). 

See  supra  notes  15-16  and  accompanying  text. 

^'40  C.F.R.  §70.5  (1994)  cited  in  59  Fed.  Reg.  63,293  (1994). 

^^^'40  C.F.R.  §70.5(a)(l  )  (1994)  cited  in  59  Fed.  Reg.  63,293  (1994). 

40  C.F.R.  §70.8  (1994)  cited  in  59  Fed.  Reg.  63,293-63,294  (1994). 
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notice  of  pemiitting  actions. ■***  Except  for  Yolo-Solano,  all  districts  would  have  to  require  that  all 
submitted  documents  be  properly  certified;  and  that  any  sources  file  compliance  certifications  as 

89 

frequently  as  required  by  any  requirements. 

For  each  individual  district,  EPA  enumerated  additional  approval  issues  which  must  be 
resolved  prior  to  frill  approval  Amador  County  must  complete  action  on  complete  permit  applications 
within  twelve  months  of  the  receipt  of  the  application,  as  opposed  to  when  the  application  is  deemed 
complete;  include  ‘Tederall)^  enforceable  limitations”  in  the  definition  of  a  source  s  potential  to  emit; 
require  notification  to  the  district  and  EPA  of  operational  flexibility  changes;  and,  include  appropriate 
tribal  authorities  in  the  definition  of  affected  states. 

Butte  County  must  take  action  on  early  reduction  applications  within  nine  months  of  receipt; 
ensure  that  a  minor  permit  modification  is  deemed  a  significant  permit  modification  until  declared 
otherwise  by  competent  authority;  and  ensure  that  significant  pemiit  moditication  procedures  comply 
with  Federal  ailes.^^  Calaveras  County’s  interim  approval  issues  were  limited  to  the  issues  common  to 
all  districts.'^  Colusa  County  would  have  to  ensure  that  a  minor  permit  modification  is  deemed  a 
significant  permit  modification  until  declared  otherwise  by  competent  authority;  and  ensure  that 
sources  did  not  commence  operations  on  modifications  that  might  require  preconstruction  review'. 

EPA  at  first  recommended,  but  did  not  require  that  El  Dorado  County  change  its  permit 
modification  procedures  to  authorize  the  ‘"the  use  of  economic  incentives,  marketable  permits, 


40  C.F.R.  §70,7  (1994)  cited  in  59  Fed.  Reg.  6.5,294  (1994). 
40  C.F.R.  §70.6  (1994)  cited  in  59  Fed.  Reg.  63,294  (1994). 
59  Fed.  Reg.  63,294  (1994). 

'^'Id. 

”ld. 

”  59  Fed.  Reg.  63,295  (1994). 
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emissions  trading,  and  other  similar  approaches. EPA  then  changed  this  recommendation  to  a 
requirement  and  opined  tliat  this  would  be  a  moot  point  considering  the  fact  that  it  anticipated  the 
issuance  of  a  Federal  Implementation  Plan  in  early  1995  for  this  district,  Feather  River,  Placer,  and 
Yolo- Solano,  which  were  all  part  of  the  Sacramento  ozone  non-attainment  area,  which  would  require 
these  as  part  of  the  implementation  plan.  In  addition,  the  district  would  have  alter  its  permit  content 
requirements  so  that  no  revisions  would  be  required  if  the  incentives  were  used  in  any  authorized 
form."^  Instead  of  issuing  a  FIP,  the  ozone  attainment  status  of  these  districts  and  Sacramento 
Metropolitan  was  increased  to  “severe,”'^''  which,  among  other  things  v/ould  increase  the  number  of 
NOx  and  VOC  major  sources  by  lowering  the  threshold  for  a  NOx  and  VOC  major  source  to  twenty- 
five  tons  per  year  from  fifty  tons  per  year.''^ 

The  Feather  River  Air  Quality  Management  District  was  required  to  make  changes  to  its 
permit  modification  and  content  requirements'^^  for  the  same  reasons  as  El  Dorado  County/'  In 
addition,  the  ailes  would  have  to  be  changed  to  prohibit  operation  of  a  source  which  has  noticed  a 
permit  revision,  but  not  completed  action  on  the  pennit  revision. 

Three  changes  would  be  required  to  the  Great  Basin  Unified  Air  Pollution  Control  District’s 
rules  to  ensure  compliance.  First,  there  was  an  apparent  immunity  which  allowed  sources  to  apply  for 
permits  no  later  than  twelve  months  after  the  source  wns  identified  as  a  Part  70  source.  Revisions 
were  required  so  that  applications  would  be  acted  upon  appropriately  after  receipt,  rather  than  wften  an 

Id. 

60  Fed  Reg.  20,237-20,238  (1995). 

-'"60  Fed  Reg.  29,811  (1995). 

59  Fed  Reg.  63,295  (1994). 

See  supra  notes  95-98  and  accompanying  text. 

59  Fed  Reg.  63,295  (1994). 

Great  Basin  Unified  Rule  2 17  IV.B.l.b.  (1994)  cited  in  59  Fed.  Reg.  63,295  (1994). 
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application  was  deemed  complete;  and  require  sources  to  notify  EPA  and  the  district  w’hen  any 
operational  flexibility  changes  were  implemented.'”" 

Imperial  County  would  have  to  act  on  final  reduction  applications  within  an  appropriate  time 
frame  after  receipt  of  the  documentation;  submit  an  acid  rain  program  and  require  sources  to  notify' 
EPA  and  the  district  when  any  operational  flexibility  changes  were  implemented.* Kem  County  had 
no  additional  interim  approval  issues.***^ 

Lassen  County  must  act  on  completed  applications  after  receipt,  rather  w'hen  the  application 
was  deemed  complete;  clarify’  that  a  local  approval  of  a  minor  permit  modification  is  not  final  “until 
after  EPA’s  review'  period  or  until  EPA  has  notified  the  district  that  EPA  w'ill  not  object,”’”^  ensure  that 
the  compliance  provisions  of  the  local  rule  require  the  source  to  operate  under  the  original  permit  terms 
until  a  revision  is  approved;  prohibit  operation  of  significant  modifications  until  such  time  as  the 
modified  permit  is  issued;  and  require  sources  to  notify  EPA  and  the  district  when  any  operational 
flexibility  changes  were  implemented.*”*’ 

Modoc  County  must  act  on  completed  applications  after  receipt,  rather  w'lien  the  application 
was  deemed  complete;  clarify'  that  a  local  approval  of  a  minor  permit  modification  is  not  final  “until 
after  EPA’s  review'  period  or  until  EPA  has  notified  the  district  that  EPA  wall  not  object,”*”^  ensure  that 
the  compliance  provisions  of  the  local  rule  require  the  source  to  operate  under  the  original  permit  terms 
until  a  revision  is  approved;  prohibit  operation  of  significant  modifications  until  such  time  as  the 


59  Fed.  Reg.  63,296  (1994). 


Id. 

Id 

59  Fed.  Reg.  63,296-63,297  ( 1 994). 
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modified  permit  is  issued;  and  require  sources  to  notify  EPA  and  the  district  when  any  operational 
flexibility  changes  were  implemented.'®’’ 

The  North  Coast  Unified  Air  Quality  Management  District  would  have  to  act  on  final 
reduction  applications  within  an  appropriate  time  frame  after  receipt  of  the  docmnentation;  submit  an 
acid  rain  program  and  require  sources  to  notify  EPA  and  the  district  when  any  operational  flexibility 
changes  were  implemented."”'  The  Northern  Sierra  Air  Quality  Management  District  had  no  additional 
interim  approval  issues."®  Northern  Sonoma  County  would  have  to  revise  its  regulation  so  that 
exemptions  w'ould  comply'  with  Federal  rules;  act  on  completed  applications  after  receipt,  rather  w'hen 
the  application  was  deemed  complete;  and,  require  sources  to  notify  EPA  and  the  district  when  any 
operational  flexibility  changes  were  implemented. ' " 

Placer  County’s  definition  of  a  “major  source”  was  inadequate  and  would  have  to  be  changed; 
eliminate  the  discretion  of  the  district  to  authorize  operation  of  sources  that  had  applied  for  permit 
modifications  to  operate  with  those  modifications  until  permit  revisions  had  been  issued;  and,  authorize 
use  of  minor  permit  modifications  when  appropriate."''  Finally,  the  district  must  act  on  completed 
applications  after  receipt,  rather  when  the  application  w'as  deemed  complete;  and  require  sources  to 
notify'  EPA  and  the  district  when  any'  operational  flexibility  changes  were  implemented.’"* 

Siskiyou  County  would  have  to  eliminate  the  discretion  of  the  district  to  authorize  operation  of 
sources  that  had  applied  for  pennit  modifications  to  operate  with  those  modifications  until  permit 
revisions  had  been  issued;  act  on  completed  applications  after  receipt,  rather  when  the  application  w'as 


.59  Feci.  Reg.  63,297(1994). 

Id. 


"■  59  Fed.  Reg.  63,297-63,298  ( 1 994)  See  supra  notes  95-98  and  accompanying  text. 
"^59  Fed.  Reg.  63,298(1994). 
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deemed  complete;  and  require  sources  to  notify  EPA  and  the  district  when  any  operational  flexibility 
changes  were  implemented."'*  In  addition,  a  proviso  must  be  added  to  ensure  that  if  a  source  does  not 
comply  with  a  modification,  and  the  applicable  requirements  that  apply  to  the  modification,  then  the 
terms  of  the  existing  permit  could  be  enforced  against  the  source."'^ 

The  three  changes  required  to  the  program  submitted  by  Tuolumne  County  Air  Pollution 
Control  District  program  were  action  on  final  reduction  applications  w'ithin  an  appropriate  time  frame 
after  receipt  of  the  documentation;  a  revision  of  the  term  “potential  to  emit”  so  that  “Federally 
enforceable  limitations”  would  be  considered  m  this  term;  and  a  requirement  that  sources  notify'  EPA 
and  the  district  when  any  operational  flexibilify  changes  were  implemented.*'®  Yolo-Solano  would  have 
to  change  its  minor  modification  procedures  and  authorize  the  use  of  emissions  trading  as  a  minor 
modification  provision  when  appropriate."’ 

EPA’  final  action  on  these  nineteen  districts  w'as  taken  collectively  on  May  3,  1995."®  The 
effective  date  of  the  interim  approval  is  June  2,  1995."''*  EPA  noted  that  there  were  no  changes  to  the 
requirements  for  full  approval  as  earlier  stated.  The  programs  interim  status  continues  through  June  3, 
1997,  and  each  program  must  submit  a  corrective  program  no  later  than  December  3,  1996,  in  order  to 
avoid  the  imposition  of  sanctions."®  The  extent  of  the  approved  programs  did  not  encompass  any 
Federally  recognized  Indian  reservations  that  might  be  within  the  districts  involved  in  the  rulemaking.'^' 


W.  See  supra  notes  95-98  and  accompanying  text. 
“'*60  Fed.  Reg.  21,720(1995). 

60  Fed.  Reg.  21,722(1995). 
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F.  Monterey  Bay  Unified  Air  Pollution  Control  District 


On  May  16,  1995,  Region  9  proposed  that  the  Monterey  Bay  programs  be  granted  source 
category  limited  interim  approval.'"^  The  district  sought  source  category  limited  approval  so  that  it 
would  be  able  to  defer  permitting  the  district’s  smaller  sources  until  three  years  after  approval  has  been 
granted  interim  approval  for  the  program  on  the  basis  that  this  distribution  of  acting  on  sources  would 
be  a  better  use  of  the  district’s  resources  in  enforcing  the  permit  program.’^^  No  permit  fee 
demonstration  would  be  required  because  the  district  w'ould  be  charging  an  average  of  ninety-two 
dollars  per  ton  of  regulated  pollutant. The  Section  112  program,  including  the  preconstmction 
program,  was  approved  as  the  pennit  program  encompassed  adequate  authority,  along  with 
California’s  implementing  law,  to  meet  this  requirement. 

Changes  that  must  be  made  to  tlie  program  prior  to  the  granting  of  ftill  approval  include 
revisions  to  include  acid  rain  and  solid  waste  sources  in  the  program; and  revising  the  definitions  of 
“administrative  permit  amendments,”  “Federally  enforceable  requirements,”  and  “minor  permit 
modification.”'’^  Provisions  relating  to  compliance  certification,  compliance  schedules,  and 
insignificant  activities  must  be  brought  into  line  with  Federal  rules. The  district  must  also  change  its 
rules  relating  to  public  notification  and  comment  procedures,'"^®  EPA  notification,  and  alfected  states 


'“60  Fed.  Reg.  26,103  (-1995). 

60  Fed.  Reg.  26,016  (1995). 

’”60  Fed.  Reg.  26,018(1995). 

60  Fed.  Reg.  26,016-26,017  (1995). 

’“60Fed.  Reg.  26,017(1995). 

40  C.F.R.  §70.5  (1994)  cited  in  60  Fed.  Reg.  26,01 7  (1995). 
’“40C.F.R.  §70.7  (1994)  cited  tn  60  Fed.  Reg.  26,017(1995). 
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notification  to  compi)'  with  Federal  rules. Finall)',  minor  permit  modification  procedures  w'ould  have 
to  be  reformed  to  concur  with  applicable  Federal  ailes.*  Action  on  this  program  is  still  pending. 

G.  Sacramento  Metropolitan  Air  Quality  Management  District 

Hie  Saci  amento  Metropolitan  Air  Qualit}'  Management  District  {hereinafter  “Sacramento”)  is 
a  specially  created  district  under  California  law.'^"  On  June  6,  1995,  Region  9  proposed  that 
Sacramento  be  granted  interim  approval.'^'  EPA  noted  that  the  ozone  attainment  status  of  this  district 
would  be  changed  from  “serious”  to  “severe,”'^'*  and  this  change  did  in  fact  become  effective  June  1, 
199^  13..  ijjg  practical  effects  of  this  change  in  attainment  status  is  to  increase  the  number  of 

sources  of  NOx  and  VOC  that  would  be  subject  to  Subchapter  V  pennit  program  requirements  by 
redefining  the  major  source  for  those  pollutants  as  one  that  emits  twenty-five  tons  per  year  instead  of 
fifty  tons  per  year.'^^ 

EPA  noted  that  the  final  rulemaking  on  interim  approval  criteria,  including  the  definition  of  a 
“Title  I  modification,”  was  still  pending,'’^  and  that  the  definition  used  by  Sacramento  would  not  be  an 
impediment  to  approval.  The  fee  that  is  proposed  to  be  collected  by  Sacramento  is  an  average  of 
ninety-seven  dollars  per  ton,  so  no  fee  demonstration  was  required,  and  it  proposed  a  straight 
delegation  of  authority  under  Section  1 12,  including  using  the  preconstruction  program  to  implement 


40  C.F.R.  §70.8  (1994)  cited  in  60  Fed,  Reg.  26,01 7  (1995). 

40  C.F.R.  §7().7(e)  (1994)  cited  in  60  Fed.  Reg.  26,017  ( 1 995). 

See  generally  Cai..  Health  &  S.afety  Code  §§41010-41082  (We.st  1986-1995). 
’”60  Fed.  Reg.  29,809(1995). 

60  Fed.  Reg.  29,81 1  (1995). 

60  Fed.  Reg.  20,237-20,238  ( 1 995)  codified  at  40  C.F.R.  §81.305  (1995). 
’”60Fed.  Reg.  29,811  (1995). 

’”60  Fed.  Reg.  29,812  (1995). 
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Section  1 12(g)  on  an  mterini  basis. EPA  stated  that  there  were  no  Acid  Rain  sources  in  the  district, 
so  that  program  did  not  apply  . 

In  addition  to  changes  required  in  the  Agricultural  exemption  that  apply  to  all  sources  in  the 
state,’"*®  the  utilization  of  “insignificant  activities”  as  a  method  of  excluding  potential  sources  must  be 
reviewed  and  approved  by  EPA  before  final  use.  Restrictions  on  the  use  of  “operational  flexibility” 
must  be  tightened;  and  permit  issuance  deadlines  must  insure  that  all  permits  are  issued  no  later  than 
December  15,  1999.  Finally,  emissions  trading  provisions  must  be  added  to  the  regulations;  fugitive 
emissions  must  be  added  into  permits;  and,  public  participation  procedures  must  conform  to  the 
Federal  standards.’"”  This  proposed  approval  does  not  apply  to  any  federally  recognized  Indian 
Resen^ations  that  may  be  within  the  geographical  limits  of  this  district. 

On  August  4,  1995,’"’^  EPA  granted  interim  approval  to  the  Sacramento  program,  wliich 
authorized  the  regulation  of  all  sources  covered  within  the  limits  of  the  district,  except  for  sources 
located  within  Indian  Reseivations.'"'”  The  interim  approval  becomes  effective  September  5,  1995, 
and  extends  until  September  4,  1997,  with  the  disti  ict  being  required  to  submit  a  corrective  program  by 
March  4,  1997,  to  avoid  the  implementation  of  sanctions. Additionally,  EPA  approved  the  county 
preconstruction  permit  program  for  the  purposes  of  implementing  the  pennit  program  with  respect  to 
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hazardous  air  pollution  modifications  and  extended  by  straight  delegation,  provisions  for  the 


implementation  of  the  hazardous  air  pollution  pennit  program  for  the  district  as  well.'‘' 


H.  Mojave  Desert  Air  Quality  Management  District 

On  July  3,  1995,  Region  9  proposed  that  the  Mojave  Desert  Air  Qualit>'  Management  District 
(hereinafter  “Mojave  Desert”)  be  granted  interim  approval  status  in  the  same  maimer  as  it  had 
proposed  for  other  California  programs.*^*  EPA  found  that  the  fees  proposed  to  be  assessed  by  this 
program  exceeded  the  presumptive  mimmums;’®  and  that  the  program  would  need  to  finalize  its  acid 
rain  program  prior  to  full  approval.'^® 

EPA  required  nine  itemized  changes  to  grant  this  program  full  approval,  one  of  which  was  the 
finalization  of  an  acid  rain  program.  The  other  changes  included  prohibition  on  the  use  of  the  permit 
shield  for  minor  permit  modifications;^’'  sending  completed  permits  to  EPA,  and  altering  the  reopening 
requirements  for  pennits.”"  Of  particular  importance  to  EPA  was  changing  the  rules  to  insure  that 
preexisting  violations  if  any',  w'ould  not  be  subject  to  protection  by  a  permit  shield.'’"  The  levels  at 
which  Mojave  Desert  proposed  as  cutoff  levels  for  detennining  “insignificant”  activities  would  need 
clarification  to  insure  that  they  were  not  too  high,  and  that  proper  criteria  for  determining  when 
equipment  was  authorized  to  be  exempt  from  permitting  activities  would  need  to  be  applied.”*’  Finally, 


““  60  Fed.  Reg.  34,488  (1995). 

60  Fed.  Reg.  34,490  (1995). 

'^Id. 

60  Fed.  Reg.  34,490-34,491  (1995). 

60  Fed.  Reg.  34,491  (1995). 

[T]he  pennit  shield  shall  not  limit  liability  for  violations  which  occurred  prior  to  or  at  the  time  of  the  issuance  of  the 
federal  operating  permit,  by  adding  the  uiiderlined  words.  This  is  important  to  clarify  that  violations  which  are  continuing 
at  the  time  of  permit  issuance  will  not  be  shielded  against. 

60  Fed.  Reg.  .34,491  (1995). 

60  Fed.  Reg.  34,491  (1995). 
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adjustments  were  required  to  the  district’s  rules  dealing  with  reporting  deviations  from  permit 
requirements  that  would  be  necessary  to  comply  with  existing  Federal  Standards. 

With  respect  to  Section  112  implementation,  EPA  proposed  to  approve  as  part  of  its 
rulemaking  with  respect  to  the  permit  program,  a  Federally  Enforceable  State  Operating  Progiam 
{hereinafter  FESOP)  for  Synthetic  Minor  sources,  and  EPA  believed  that  this  program  would  be 
acceptable  even  though  EPA  had  not  finalized  its  regulations  on  Section  112  sources.’^'’  This 
mechanism  is  similar  to  the  one  approved  in  the  Bay  Area  Air  Quality  Management  Distnct.'^'  Final 
action  on  this  program  is  still  pending. 

I.  Santa  Barbara  County  Air  Pollution  District 

On  July  10,  1995,  Region  9  proposed  granting  interim  approval  status  to  the  program 
submitted  by  CARB  on  behalf  of  the  Santa  Barbara  County  Air  Pollution  District  (hereinafter  ‘’Santa 
Barbara”  or  the  “district”).'^'  EPA  found  that  the  regulations proposed  by  EPA  generally  met  the 
standards  required  by  Part  70  and  Subchapter  V  for  the  establishment  of  a  program.  The  average 
permit  fee  that  was  to  be  collected  by  the  district  was  an  average  of  $112.20  per  ton  exceeded  the 
presumptive  minimum  and  no  demonstration  was  required.""  With  respect  to  Section  112 
implementation,  EPA  noted  that  adequate  authority  existed  for  the  pemiit  program  to  comply  with  this 


See  40  C.F.R.  §70.6  (a)(  3Xiii)  ( 1 924)  cited  in  60  Fed.  Reg.  34,49 1  ( 1 99:i). 

60  Fed.  Reg.  34,492-34,493  (1995). 

See  supra  notes  73-74  and  accompanying  text. 

'-*60Fed.  Reg.  35,538(1995). 

See  generally  Santo  Barbara  Coimly  APCD  R,  201,  202,  205,  210  and  1301-1305  (1995)  cited  in  60  Fed.  Reg.  35,539 
(1995). 

'“60  Fed.  Reg.  35,541  (1995). 
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requirement  and  proposed  to  use  the  preconstruction  program  as  an  interim  measure  to  implement  those 
standards  pending  the  issuance  of  EPA  regulations  on  the  subject. 

In  addition  to  the  statewide  agricultural  exemption  interim  approval  issue  and  variance 
exclusions,  EPA  listed  fouifeen  deficiencies  that  would  require  clarification  or  change  before  full 
approval  could  be  granted  to  this  program. Among  these  changes  that  would  be  required  were 
altering  the  definition  of  a  variance  to  include  adhering  to  compliance  schedules  and  clarifying  pemiit 
content  requirements.**^  The  term  “‘insignificant  activities”  must  be  clarified  to  establish  appropriate 
emission  levels,  that  full  information  be  submitted  by  the  source  on  insignificant  activities,*'’'*  as 
opposed  to  excluding  some  non-federally  enforceable  items  from  identification,  which  is  contrary  to  the 
Federal  mle.*'’*’  Operational  flexibility  requirements  would  have  to  change  to  comply  with  applicable 
law.*''’  The  provisions  for  Administrative  permit  amendments,  must  be  clarified  so  that  all  identified 
changes  would  be  approved  by  EPA,  minor  permit  modification  procedures  and  public  notice 
requirements  would  have  to  comply  with  existing  Federal  rules. 

Significant  changes  would  be  required  to  the  form  of  an  applicable  requirement  in  the  local 
regulations,  applicable  trading  requirements  and  EPA  proposed  that  deviations  from  pemrit  conditions 


60  Feci.  Reg.  35,543-35,544  (1995). 

See  supra  notes  15-18  and  accompanying  text. 

60  Fed.  Reg.  35,542-35,543  { 1 995). 

'‘^■'60  Fed.  Reg.  35,542  (1995). 

"  Insignificant  Activities"  mean  those  equipment,  operations  and  activities  listed  as  exempt  trom  District  pennitting 
pursuant  to  Sections  A.I.,  A.2.,  C,  D,  E  and  F  of  District  Rule  202  (Exemptions  to  Rule  201).  A  li.st  of  all  insignificMit 
activities  at  the  Part  70  source  shall  be  listed  in  its  Pari;  70  operating  pennit  application.  Also,  all  information  needed  to 
detennine  the  applicability  of,  or  to  impose,  any  applicable  requirement,  or  to  evaluate  any  applicable  pennit  fees  must  be 
provided  for  each  of  the  insignificant  activities  listed  in  the  pemiit  application.  No  federally  enforceable  requirement  for 
emissions  allowable  under  the  permit  shall  be  listed  for  these  insignificimt  activities  in  the  permit. 

Santa  Barbara  County  APCD  R.  1301  (1995)  (Copr  (c)  1995  ERM  Computer  hifonnation  Sendees,  Inc.)  cited  in  60  Fed. 
Reg.  35,542(1995). 

40  C.F.R.  §70.5(c)  (1994)  cited  in  60  Fed.  Reg.  35,542  ( 1 995). 

'^MO  C.F.R.  §70.4  (1994)  cited  in  60  Fed.  Reg.  35,542  (1995). 

40  C.F.R.  §70.7  (1994)  cited  in  60  Fed,  Reg.  35,542  (1995). 
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be  required  within  seventy-tw'O  hours  of  the  deviation.’**  Exemptions  under  the  Santa  Barbara  rules 
would  have  to  be  modified  to  exclude  Solid  waste  incinerators  and  recordkeeping  requirements  would 
have  to  be  strengthened  in  the  area  of  “off-pemut  changes."’™  Finally,  EPA  required  that  the  existing 
‘Title  I  modification"  definition  be  amended,'^'  and  that  any  utilization  of  an  emergency  defense 
consistent  with  the  Federal  mle,‘™  be  reported  within  two  days,  rather  than  four  days.  Action  on  this 
program  is  still  pending. 


'^^60  Fed.  Reg.  35,542-35,543  (1995). 

60  Fed.  Reg.  35,543  (1995). 

Santa  Barbara  must  finalize  and  submit  to  EPA  interpretive  guidance  demonstrating  that  all  rnodifications  under  40 
CFR  part  60  will  be  treated  as  significant  peraiit  modifications.  In  order  to  receive  fiill  approval,  Santa  Barbara  mus 
clarify  the  definitions  of  "title  1  (or  major)  modification"  and  "significant  part  70  permit  modification  to  include  all 
modifications  under  40  CFR  part  60. 

60  Fed.  Reg.  35,543  (1995). 

40  C.F.R.  §70.6(g)(3)(iv)  (1994)  cited  in  60  Fed.  Reg.  35,543  (1995). 
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VI 


Disapproved  Programs,  the  Tenth  Amendment,  and 

Standing 

A.  Virginia 

Only  one  program  has  been  fiilly  disapproved  by  EPA.  On  June  17,  1994,  EPA  proposed 
disapproval  of  this  program,^  and  finally  did  so  on  December  5,  1994,  with  a  tinal  effective  date  for  the 
disapproval  of  January  4,  1995  ."  In  its  proposal  to  disapprove  the  Virginia  program,  EPA  cited  several 
reasons  for  the  proposed  disapproval.  First  the  regulations  that  Virginia  submitted  in  support  of  its 
application  were  scheduled  to  expire  on  June  28,  1994,  with  no  prospect  of  renewal  or  extension. 

EPA  listed  areas  of  concern  in  the  statutory  authority  that  was  purported  to  be  supporting  this 
program.  Virginia’s  statute*^  on  standing  did  not  allow  all  persons  who  had  participated  in  the 
permitting  process  to  seek  relief  in  court  from  an  unfavorable  decision  if  they  had  participated  in  the 
public  review  process.  In  EPA’s  opinion,  the  standing  requirement  was  limited  to  persons  w^ho  had  a 


^  59  Fed.  Reg.  31,183  (1994). 

~  59  Fed.  Reg.  62,324  (1994). 

59  Fed.  Reg.  31,183  (1994). 

Any  person  who  is  aggrieved  by  a  fmeil  decision  ol  the  Board  under  §  10.1-1322,  who  participated,  in  person  or  by 
submittal  of  written  comments,  in  the  public  comment  process  related  to  the  Board's  decision  and  who  has  exhausted  all 
available  administrative  remedies  for  review'  of  the  Board’s  decision,  shall  be  entitled  to  judicial  review  of  the  Board  s 
decision  in  accordance  with  the  provisions  of  the  Administrative  Process  Act  (§  9-6.14:1  et  seq. ).  lire  person  invoking 
jurisdiction  under  this  subsection  bears  the  burden  of  establishing  that  ( i)  such  person  has  suftered  an  actual,  tlireatened 
or  imminent  injiiiy;  (ii)  such  iiijiuy  is  an  invasion  of  an  immedia.te,  legally  protected,  pecimiaiy  and  substantial  interest 
wiiich  is  concrete  and  particularized;  (iii)  such  injuiy  is  fairly  traceable  to  the  decision  of:  the  Board  and  not  the  result  ot 
ttie  action  of  some  third  party  not  before  the  court;  and  (iv)  such  injury  will  likely  be  redressed  by  a  favorable  decision  by 
the  court. 

Va.  Code  Ann.  §10.1-1318(B)(i-iv)  (Michie  1950-1995)  cited  in  59  Fed.  Reg,  31,184  (1994). 
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“immediate,  pecuniarv,  and  substantial  interest,”’  and  this  requirement  was  too  narrow  in  the  context  of 
the  constitutional,  statutory  and  regulatoiy'  requirements  imposed  by  Federal  law  in  this  area.  EPA 
concluded  that  the  Virginia  law  on  standing  was  more  stringent  than  applicable  Federal  case  law. 

The  second  statutory  disqualification  w^as  that  the  law  applicable  to  Virginia’s  administrative 
procedures  provided  for  default  issuance  of  permits'^  that  would  effectively  eviscerate  EPA  s  authoiity 
to  issue  objections  to  proposed  permits,  and  there  was  no  assurance  that  EPA  and  affected  states  w'ould 
be  given  an  “adequate  opportunity  for  review'  of  proposed  permits.”'®  However,  these  objections 
appear  to  have  been  dealt  with  successfully  in  a  law  passed  by  Virginia  in  1995.  Finally,  \irgima  s 
statutory  authority  in  the  area  of  variances'’  was  not  the  subject  of  commentary  by  EPA  because  it  was 
deemed  w'liolly  outside  of  EPA’s  authority  to  act. 

The  regulations  submitted  by  the  commonwealth  were  also  inadequate  in  that  they  did  not 
attempt  to  regulate  all  the  sources  required  to  be  regulated  under  Federal  rules,'  and  attempted  to 
extend  federally  enforceable  authority  to  provisions  that  were  not  enforceable.'-  Virginia  s  fee 


■■*59  Fed.  Reg.  31,184(1994). 

“  The  requirement  for  standing  for  judicial  review,  as  specifically  required  by  section  502(b)(t.)  ot  the  C/\A  and  40  CFR 
70.4(b)('3)(x).  must  provide  standing  for  any  person  who  has  participated  in  the  public  comment  process  and  any  ot  ei 
person  who  could  obtain  judicial  review  of  that  action  under  applicable  law.  EPA  inteqxets  section  502(bXb,)  of  the  CA4 
as  requiring  that  title  V  permits  programs  must  provide  judicial  review  to  any  party  who  participated  on  the  public 
comment  process  and  who  at  a  minimum  meets  the  tlrreshold  standing  requirements  of  Article  m  of  the  U.S.  Constitution. 

59  Fed.  Reg.  31,184  (1994). 

’  See  Lujan  v.  Defenders  of  Wildlife,  504  U.S.  555,  1 12  S.Ct.  2130  (1992)  cited  in  59  Fed.  Reg.  31,184  (1994). 

See  Va.  Code  Aiw.  §§9-6.14:3,  11,12  (Michie  1950-1995)  cited  in  59  Fed.  Reg.  31,184  (1994). 

■’  CAA  §5()5(b)(3),  42  U.S.C.A.  §7661d(b)(3)  (1983-1995)  and  40  C.F.R.  §70.8(e)(1994)  cited  in  59  Fed.  Reg.  31,184 
(1994). 

59  Fed.  Reg.  31,184  (1994). 

"  See  1995  Va.  Acts  398  codified  at  Va.  Code  Ann.  §§9-6.14:1 1-12  (Michie  1950-l99o). 

Va.  Code  Am  §10.1-1307.C  (Michie  1950-1995)  cited  in  59  Fed.  Reg.  31,184  (1994  t 
59  Fed.  Reg.  31,184  (1994). 

59  Fed.  Reg.  31,184-31,185  (1994). 


144 


provisions  were  not  clear  enough  to  assess  whether  the  program  would  be  self-sufficient,  and,  it  was 
not  certain  whether  the  state  properly  calculated  all  the  revenues  that  would  be  obtained  from  acid  lain 

17 

sources.’*  This  objection  appears  to  have  been  dealt  with  by  the  Virginia  General  Assembly  in  1995. 
With  respect  to  implementation  of  Section  112,  EPA  noted  that  Virginia  had  committed  to  implement 
these  provisions  once  EPA  had  issued  adequate  guidance."*  EPA  stated  that  there  already  existed 
adequate  statutory  and  regulatory  authority  for  Virginia  to  regulate  these  pollutants.'"  EPA  was 
satisfied  with  Virginia’s  commitment  to  implement  acid  rain  provisions. 

In  issuing  the  final  rulemaking  on  this  program,  EPA  dealt  with  several  comments  to  provide  a 
record  for  the  positions  that  it  took.‘‘  EPA  observ'ed  that  no  showing  of  an  economic  injury  is  required 
by  the  Supreme  Court  in  environmental  cases. EP  A  responded  to  allegations  that  Subchapter  \  w'as 
an  ‘Unconstitutional  invasion  of  State  sovereignty,”^’  by  stating  that  this  w'as  an  exercise  of 
cooperation  between  the  states  and  the  Federal  government.^'’  EPA  noted  that  the  Federal  government 
is  authorized  to  condition  the  receipt  of  funds  (in  this  case  transportation  funds)  on  the  state  s 
compliance  with  Federal  directives."*  Finally,  EPA  noted  that  it  would  have  to  conduct  the  program  if 
the  state  did  not  have  a  fully  approved  program  in  place.”* 


59  Fed,  Reg.  31,185(1994). 

See  1995  Va,  Acts  158  codified  at  Va.  Code  Am  §10.1-1322  (Michie  1950-1995). 

Id. 

Cj\A  §112(g),  42  U.S.C.A.  §7412(g)  (198.3-1995),  cited  in  59  Fed.  Reg,  51,185  (1994). 

“59  Fed.  Reg.  31,185(1994). 

59  Fed.  Reg.  62,324-62,327  (1994). 

“  See  Sierra  Club  v.  Morton  405  U.S.  727  (1972)  cited  in  59  Fed.  Reg.  62,325  (1994), 

“  59  Fed,  Reg.  62,325  (1994). 

“  Rather,  this  program  is  clearly  one  of  cooperative  federalism  that  encourages  the  States  to  enact  and  enforce  a  State 
program,  incorporating  title  Vs  .standards,  by  offering  incentives  to  do  so. 

59  Fed.  Reg.  62,325  (1994). 

“  See  South  Dakota  v.  Dole  483  U.S.  203  (1987)  and  Fullilove  v.  Klutznick  448  U.S.  448  (1980)  cited  in  59  Fed.  Reg. 
62,325  (1994). 

59  Fed.  Reg.  62,325  (1994). 
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The  statute  that  authorizes  public  participation  in  the  pennit  process  also  requires  that  persons 
who  did  participate  in  the  public  comment  process  be  able  to  sue  in  court  if  they  are  not  satisfied  with 
the  outcome  of  the  pemiit.^^  Similarly,  the  regulations  require  that  no  program  will  be  approved  if  the 
state  does  not  certify  that  there  is  sufficient  opportunity  for  judicial  review  and  that  the  participating 
public  may  obtain  this  judicial  revie^v.^^ 


The  Supreme  Court  has  held  that  proper  standing  is  essential  to  jurisdiction.  With  respect  to 
laws  governing  litigation  conceming  endangered  species,  and  the  use  of  foreign  aid  moneys,  the  court 
has  had  to  deal  w^ith  the  appropriate  standing  of  parties  in  litigation. The  cou  rt  held  that  “the  core 
component  of  standing  is  an  essential  and  unchanging  part  of  the  case-or  controvers}"  requirement  of 
Article  III.”'* '  Tlie  court  then  laid  out  a  three  part  test  for  determining  whether  a  part}^  has  standing. 


Over  the  years,  our  cases  have  established  that  the  irreducible  constitutional  minimum 
of  standing  contains  three  elements:  First,  the  plaintiff  must  have  suffered  an  "injuiy^ 
in  fact"“an  invasion  of  a  legally-  protected  interest  which  is  (a)  concrete  and 
particularized,  and  (b)  ’’actual  or  imminent,  not  ’conjecturar  or  ’hypothetical [.] 

Second,  there  must  be  a  causal  connection  between  the  injury  and  the  conduct 
complained  of—the  injury  has  to  be  "fairly  ...  trace[able]  to  the  challenged  action  of  the 
defendant,  and  not  ...  th[e]  result  [of]  the  independent  action  of  some  third  party  not 
before  the  court."  Third,  it  must  be  "likely,"  as  opposed  to  merely  "speculative,"  that 
the  injury  will  be  "redressed  by  a  favorable  decision."  {citations  omitted)'^ 

The  court  further  explained  that  the  particularize  “mean[s]  the  injury^  must  affect  the  plaintiff  in  a 

personal  and  individual  way.”'"^ 


CAA  §502  (b)(6),  42  U.S.C.A.  §766 :ia(B)(6)  (1983-1995). 

Provide;  an  oppoitunity  for  judicial  review  in  Suite  court  of  the  final  permit  action  by  the  applicant,  any  person  who 
participated  in  the  public  participation  process  provided  pursuant  to  §70. 7(h)  of  this  part,  and  any  other  person  who  could 
obtain  judicial  review  of  such  actions  under  State  law^s. 

4()C.F.R.  §7().4(b)(3)(x)(1994) 

See  Lujan  v.  Defenders  of  Wildlife,  504  U.S.  555  (1992). 

Id.  at  560. 

'^^Id.  at  560-561. 

Id.  at  560,  n.  1. 
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The  Virginia  statute  that  EPA  found  to  be  violative  of  Subchapter  V  and  its  applicable 
regulations  required  that  an  injury  be  the  result  of  “an  invasion  of  an  inunediate,  legally  protected, 
pecuniary,  and  substantial  interest  wtiich  is  concrete  and  particularized|  .]  Does  the  Federal  statute 
create  standing  where  it  should  not  exist? 

B.  The  Tenth  Amendment  and  Subchapter  V 

The  method  used  by  Congress  to  engender  cooperation  by  the  states  in  the  creation  and 
application  of  the  state  permit  programs  is  not  new.  Congress  has  used  tire  Federal  transportation  fond 
to  obtain  an  effective  national  drinking  age  of  twenty-one.^'  The  statute'"  directed  that  five  per  cent 
of  a  state’s  designated  transportation  fonds’''  in  fiscal  year  1987,  and  ten  per  cent  of  the  designated 
fonds'^  be  withheld  from  a  state  if  tlie  state  did  not  have  a  drinking  age  of  at  least  twenty-one.  This 
statute  was  challenged  by  South  Dakota  on  several  different  grounds.  The  first  issue  was  whether  or 

40 

not  Congress  exceeded  its  constitutional  authority  in  the  area  of  alcoholic  beverage  contiols  in  states. 
The  other  issues  wfoch  decided  the  validit>'  of  this  statute  were  whether  or  not  Congress  exceeded  its 
authority  under  “spending  clause,”^'  and  whether  or  not  the  statute  unreasonably  intnided  into  the 
inherent  powers  of  the  states  .*'" 


Va.  Code  Ann.  §l().l-]  318(BXii)  (Miclik  :1950-.1995). 

^'^CAA  §502(b)(6),  42  U.S.C.A.  §7661a(b)(6)  (1983-1995). 

^-23  U.S.C.A.  §158  (1983-1995). 

■'*'23  U.S.C.A.  §158(a)(l)(  1983-1995). 

'Ibe  funds  that  were  the  subject  to  this  restriction  were  authorized  pursuant  to  23  U.S.C.A.  §104(b)(l-2),  (5-6)  (1983- 
1995).  Sec  23  U.S.C.A.  §  158(a)(1)  (1983-1995). 

^^23  U.S.C.A.  §158(aX2)  (1983-1995). 

See  U.S.  Const,  amend.  XXI,  §2  citeii  in  South  Dakota  v.  Dole,  791  F.2d  628  (8th  Circ.  198o)  affd  483  U.S.  ,^03 
(1987). 

See  U.S.  Const,  art  I,  §8,  cl.  1  cited  in  South  Dakota  v.  Dole,  791  F.2d  628  (8th  Circ.  198o)  ajj  d  48,')  U.S.  203  (1987). 
See  U.S.  Const,  amend.  X  cited  in  South  Dakota  v.  Dole,  791  F.2d  628  (8tli  Ciic.  1986)  qJfdA&i  U.S.  20.'>  (1987). 
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The  discussion  of  the  cases  relating  to  alcohol  sales  are  not  relevant  to  this  paper.  However, 
Congress  has  used  essentially  the  same  approach  witli  the  potential  use  of  sanctions.  The  United 
States  Court  of  Appeals  for  the  Eighth  Circuit  found  that  with  respect  to  the  spendmg  clause,  this 
method  of  determining  the  appropriateness  of  allocating  funds  was  legally  sufficient.  Reviewing  a 
lengthy  history/  of  Supreme  Court  rulings  in  the  area,  the  Court  of  Appeals  noted  that  theie  were  three 
conditions  on  the  utilization  of  the  spending  pow'er  as  a  means  to  affect  a  particular  end.  First, 
Congress  must  be  advancing  a  national,  as  opposed  to  regional  interest."”  Second,  the  conditions 
imposed  by  Congress  must  be  reasonably  related  to  the  national  interest  Congress  seeks  to  advance. 
Third,  there  must  be  no  other  constitutional  prohibitions  to  the  desired  outcome  that  Congress  seeks  to 
impose  by  this  use  of  the  funds.^'  Tire  court  believed  that  deference  to  Congress’s  use  of  transportation 
flinds  in  this  area  w'as  appropriate**^  in  seeking  to  advance  the  national  welfare. 

The  Appeals  Court  found  that  the  argument  regarding  the  claims  by  South  Dakota  that  the 
seeming  imposition  of  a  national  drinking  age,  through  this  particular  vehicle,  did  not  exceed 
Congress’s  enumerated  powers.  The  court  observed  that  the  state  could  have  kept  its  laws  the  same 
and  refused  to  yield  to  Congressional  pressure.**^  The  court  noted  that  political  constraints  were  the 


See  supra  text  accompanying  part  L  notes  37-41 . 

South  Dakota  v.  Dole,  791  F.2d  628, 631  (8th  Cite.  1986). 

"W. 

Id 

''  Giving  appropriate  deference  to  Congress's  view  of  the  national  welfare  and  the  means  necessaiy  to  promote  that 
welfare  we  believe  Congress  reasonably  could  have  concluded  the  problem  of  young  adults  drinking  and  driving  is  not  a 
purely  local  or  intrastate  concern  but  rather  is  a  concern  of  interstate  and  national  proportions.  We  further  believe 
Congress,  in  its  reasoned  discretion,  could  detenmne  Uiat  a  unifonn  minimum  drinking  age  would  lessen  that  problem  and 
iniDrove  the  safety  of  our  nation's  highways  for  all  Americans.  Finally,  we  conclude  Congress's  decision  to  condition  a 
portion  of  a  state's  federal  highway  funds  on  the  adoption  of  a  minimum  drinking  age  of  twenty-one  is  reasonably  related 
to  Congress's  interest  in  achieving  a  nationally  unifonn  minimum  drinking  age.  Leaving  aside  any  specific  coiistitutiona 
prohibition,  we  find  that  section  158  falls  within  the  scope  of  Congress's  power  under  the  spendmg  clause,  (citations 
omitted) 

South  Dakota  v.  Dole,  791  F.2d  628,  632  (8th  Cue.  1986). 

South  Dakota,  v.  Dole,  791  F.2d  628,  634  (8th  Circ.  1986). 
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weapon  of  choice  in  preventing  Congressional  overreaching.'^'’  Finally,  the  court  noted  that  there  was 
no  restructuring  of  the  state  government  involved  in  this  statute: 


Regardless,  South  Dakota  has  failed  to  demonstrate  how  section  158  forces  the  state  to 
restnicture  its  goveniniental  system  or  functions  or  impairs  the  states  integrity  or 
ability  to  function  effectively  in  the  federal  system.  Further,  South  Dakota  can  hardly 
claim  either  a  vested  right  in  the  federal  funds  being  offered  or  the  right  to  set  the 
conditions  on  which  the  money  will  be  provided.  Rather,  as  stated  above.  South 
Dakota  is  entirely  free  to  reject  Congress's  offer  of  federal  highway  f^^ds  and  exercise 
in  any  way  it  chooses  its  authority  to  establish  a  minimum  drinking  age.  ’’’ 

The  Supreme  Court  upheld  this  restriction  on  ftinds  by  Congress  as  constitutional.  In  an 
opinion  authored  by  Chief  Justice  Relmquist’'  followed  the  reasoning  of  the  Court  of  Appeals,  and 
found  that  the  restrictions  imposed  on  the  spending  power  in  this  case  were  “directly  related  to  one  of 
the  main  purposes  for  which  highway  funds  are  expended-safe  interstate  travel.”'-  But  in  a  footnote, 
the  court  declined  to  determine  the  limits  of  how  conditional  grants  of  Federal  funds  are  applied  by 
Stating: 

Oiir  cases  have  not  required  that  we  define  the  outer  bounds  of  the  "gemianeness  or 
"relatedness"  limitation  on  the  imposition  of  conditions  under  the  spending  power. 

Amici  urge  that  we  take  this  occasion  to  establish  that  a  condition  on  federal  funds  is 
legitimate  only  if  it  relates  directly  to  the  purpose  of  the  expenditure  to  wliich  it  is 
attached.  ...Because  petitioner  has  not  sought  such  a  restriction,  ...and  because  we 
find  any  such  limitation  on  conditional  federal  grants  satisfied  in  this  case  in  any  event, 
we  do  not  address  whether  conditions  less  directly  related  to  the  particular  purpose  of 
the  expendiUire  might  be  outside  the  bounds  of  the  spending  power.^^ 

The  court  continued  to  observe  that  there  is  a  higher  threshold  of  what  die  Federal  government 
can  do  in  the  area  of  conditions  on  Federal  grants  to  compel  state  action  than  as  to  what  Congress  can 
do  directly.  Conditions  on  hinds  have  been  authorized  to  include  limitations  on  the  political  actions  of 


‘'Ud. 

South  Dakota  v.  Dole  483  U.S.  203  (1987). 
South  Dakota  v.  Dole  483  U.S.  203,  208  (1987). 
South  Dakota  v.  Dole  at  209,  n.  3. 
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local  officials, aad  appl^^ng  Federal  wage  standards  to  municipall)^  owned  mass  transit  systems." 
The  general  thrust  of  the  court’s  opinion  in  this  area  is  that  states  are  not  compelled  to  take  money  if 
they  don’t  want  to  do  what  the  Federal  goveninient  requires. 

There  may  be  restrictions  on  the  use  of  the  spending  power  to  achieve  ends  that  may  not  be 
directly  achievable.  The  court  stated  that  conditioning  the  use  of  funds  ‘^'on  invidiously  discriminatory 
state  action  or  the  infliction  of  cruel  and  uniisual  punisliment  would  be  an  illegitimate  exeicise  of  the 
Congress’  broad  spending  power. Finall}^,  the  court  noted  that  the  use  of  financial  inducement [s] 
offered  by  Congress  might  be  so  coercive  as  to  pass  the  point  at  which  'pressure  turns  into 
compulsion 

This  line  of  cases  cited  by  the  Supreme  Court  begs  the  question  as  to  whether  Congress  has 
gone  too  far  in  utilizing  the  spending  clause  to  compel  the  production  of  state  permit  programs,  and  in 
the  case  of  Virginia,  is  this  power  going  be3ond  the  constitutional  bar  that  the  Supreme  Court  speaks 
of  in  upholding  the  national  minimum  drinking  age.  The  sanctions^^'  that  are  to  be  imposed  for  failure 
to  have  an  approved  program  in  place  after  a  disapproval  include  a  near  total  prohibition  on  Federal 
transportation  and  highway  grants, or  offsets  of  new'  or  modified  sources.  In  comparison  to  the  ten 
per  cent  cut-off  of  funds  imposed  by  the  national  minimum  drinking  age  for  failure  to  have  a  drinking 
age  of  tAvent>'-one,  the  loss  of  funds  for  transportation  projects  could  be  huge. 


See  Oklahoma  v.  Civil  Service  Commission  330  U.S.  127  (1947)  cited  in  Sou1h  Dakota  v.  Dole  at  210. 
See  Garcia  v.  San  .Antonio  Metropolitan  Transit  Authority  469  U.S.  528  (1985). 

South  Dakota  v.  Dole  at  210-211. 

Steward  Machine  Co.  v.  Davis  301  U.S.  548,  590  (1937)  quoted  in  South  Dakota  v.  Dole  at  211 
CAA  §502(d)(2)(B),  42  U.S.C.A  §7661a(d)(2)(B)  (1983-1995). 

CAA  §179{b)(l),  42  U.S.C.A  §7509(b)(l)  (1983-1995). 

CAA  §179(b)(2),  42  U.S.C.A  §7509(b)(2)  (1983-1995). 
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This  is  not  a  minor  change  in  the  law,  but  in  some  cases,  the  Federal  government  is  potentially 
seeking  to  change  the  ability  of  the  states  to  regulate  access  to  their  own  courts.  In  Virginia’s  case,  it  is 
conceivable  that  persons  who  would  not  have  standing  under  state  law,  would  now  be  given  standing  to 
sue.  The  Court  of  Appeals  noted  that  there  was  no  compulsion  to  change  the  structure  of  South 
Dakota’s  “governmental  system  or  flinctions.”'’’  Does  the  change  required  by  EPA  in  furtherance  of 
Subchapter  V  public  participation  reach  this  level? 

Furthermore,  what  is  the  connection  between  the  denial  of  transportation  funds  and  the 
permitting  of  stationaiy  sources,  which  do  not  move?  Is  this  a  proper  use  of  the  spending  power,  or 
does  it  go  too  far? 


South  Daliota  v.  Dole,  791  F.2d  628,  634  (8th  Circ.  1986). 
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Indian  Lands,  Litigation  and  the  Future 

A.  Indian  Lands 

The  Clean  Air  Act  authorizes  the  Administrator  of  EPA  to  treat  Indian  Tnbes  as  the  functional 
equivalent  of  states  and  called  for  the  issuance  of  regulations  governing  the  treatment  of  tribes  under 
the  Clean  Air  Act  no  later  than  eighteen  months  after  November  15,  1990.’  On  August  25,  1994,  well 
after  this  statutorily  created  deadline  for  action  in  this  area,  EPA  issued  a  notice  of  proposed 
rulemaking  to  affect  this  statute.*  In  this  proposed  rulemaking,  EPA  proposed  to  grant  approved 
Tribes  regulatory'  authority  over  all  air  resources  within  the  exterior  boundanes  of  their  reservations. 
EPA  noted  that  it  was  already  supporting  these  Tribal  lands  by  admmistermg  a  permit  program  that 
regulated  “New  Source  Review.”"  EPA  then  proposed  to  begin  a  regulatory'  process  for  tribes  wherein 
it  would  determine  the  appropriateness  of  treating  tribes  as  states  “TAS  ’  process. 

The  proposed  rule^  which  would  establish  Clean  Air  Act  authonty  for  tribes  has  not  been  the 
subject  of  a  final  rulemaking  as  of  July  31,  1995.  This  rule  is  significant  for  what  it  proposes  to 
exclude  from  application  to  Tribes  under  the  Clean  Air  Act.  Among  the  provisions  of  the  Clean  Air 
Act  that  Tribes  would  not  need  to  comply  with,  mclude,  deadlines  related  to  many  National  Ambient 
Air  Quality  Standards  related  requirements^  imposition  of  sanctions;”  visibility  implementation  plan 

'  CAA  §301(d)(2)(A-C),42  U.S.C.A.  §76()l(d)(2)(yU;)  (1983-1995). 

=  59  Fed.  Reg.  43,956  (1994). 

^  59  Fed.  Reg.  43,960  (1994). 

■'Id. 

5  59  Fed.  Reg.  43,962  (1994). 

59  Fed.  Reg.  43,98043,983  (1994)  (to  be  codified  at  40  C.F.R.  Part  49)  (proposed  August  25, 1994). 

"  59  Fed.  Reg.  43,980  (1994)  (to  be  codified  at  40  C.F.R.  §49.4  (a))  (proposed  August  25, 1994). 
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deadlines;'  or  criminal  enforcement  authority/'^  but  Criminal  enforcement  authority  would  be  handled 
b}'  the  Federal  government.”  Tribes  may  request  excusal  from  being  treated  the  same  as  a  state^"  and  a 
tribe  must  meet  the  eligibility  requirements  established  in  the  proposed  regulation,  which  includes: 
recognition  as  an  Indian  Tribe  by  the  Interior  Secretaiy;”^  a  governing  body'  that  can  execute 
governmental  functions'"*  including  “management  and  protection  of  air  resources... within  the  Tribe  s 
jurisdiction,”'^  and  a  detennination  by  the  EPA  Regional  Administrator  that  the  Tribe  is  “capable  ...of 
carrying  out  the  flinctions  ...of  the  Clean  Air  Act[.]”'®  The  Tribe  must  request  approval  for  program 
authorization  by  demonstrating  that  it  has  the  legal  authority  and  capability'  of  executing  the  act. 
EPA  has  procedures  by  which  it  w'ill  evaluate  the  proposed  program,  receive  comments  on  the 
programs  and  evaluate  the  comments  and  jurisdiction  of  the  proposed  program.''' 

As  noted  earlier,  Washington  State,'**  Wisconsin,""'  and  Arizona^'  either  submitted  requests  to 
exercise  control  over  sources  located  within  Indian  Lands,  or  passed  law's  which  attempted  to  do  so. 
The  proposed  regulation  by  EPA  clearly  seeks  to  have  tribes  enforce  tlieir  own  programs,  or  in  the 
alternative,  have  EPA  do  it  for  them.  While  the  final  nilemaking  in  this  area  is  pending,  it  will  be 


*  59  Feci.  Reg.  43,980  (1994)  (to  be  codified  at  40  C.F.R.  §49.4  (c))  (proposed  August  25, 1994). 

’  59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49.4  (e))  (proposed  August  25, 1994). 

59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R,  §49.4  (g))  (proposed  August  25, 1994). 

"  59  Fed.  Reg.  43,982  (1994)  (to  be  codified  at  40  C.F.R.  §49.8)  (proposed  August  25, 1994). 

59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49.5)  (proposed  August  25,  1994). 

'•  59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49.6  (a))  (proposed  August  25,  1 994). 

'*  59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49,6  (b))  (proposed  August  25,  1994). 

’■  59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49.6  (c))  (proposed  August  25,  1 994). 

59  Fed.  Reg.  43,981  (1994)  (to  be  codified  at  40  C.F.R.  §49.6  (d))  (proposed  August  25,  1994). 

59  Fed.  Reg.  43,98143,982  (1994)  (to  be  codified  at  40  C.F.R.  §49.7  (a,-c))  (proposed  August  25,  1994). 
59  Fed.  Reg.  43,98143,982  (1994)  (to  be  codified  at  40  C.F.R.  §49.8  (a-i))  (proposed  Augu.st  25,  1994). 
See  discussion  supra  part  IV.A,  notes  .3842  and  accompanying  text. 

See  discussion  supra  part  FV'.F,  notes  1 24-125  and  accompanying  text. 

■*  See  discussion  supra  part  1 V.  V,  notes  472474  and  accompanying  text. 
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important  in  determining  the  final  outcome  for  some  state  programs.  The  status  of  tliese  tribal  areas  is 
important  because,  if  they  are  treated  as  states,  then,  the  objections  to  proposed  permits  by  any  of  these 
areas  would  be  accorded  the  protections  of  affected  states . 

The  policy  questions  that  come  to  mind  in  this  area  are  whether  or  not  EPA  and  the  tribes  that 
would  obtain  this  authority  would  have  the  resources  to  cariy'  out  a  permit  program?  What  would  be 
the  economic  effect  of  these  programs,  whether  run  by  EPA  or  the  tribes  themselves?  Should  EPA  be 
trying  to  encourage  the  states  and  the  tribes  enter  into  compacts  to  implement  Subchapter  V?  Would 
this  be  a  more  practical  solution?  State  courts  are  often  more  accessible  than  Federal  courts.  Would 
state  legal  authorities  be  better  positioned  to  deal  with  these  problems  and  place  a  different  priority  on 
them  than  the  US.  Attorney’s  office  in  a  particular  area?  Would  the  encouragement  of  compacts  do  a 
better  and  more  efficient  job  of  regulating  pollution,  and  fostering  economic  growth  at  the  same  tmie, 
especially  since  these  people  have  to  live  with  one  another? 

B.  Litigation 

As  of  July  3h  1995,  there  had  been  a  decision  in  one  case  could  have  serious  implications  foi 
Subchapter  V."^  The  D.C.  Circuit  Court  of  Appeals  acted  on  a  consolidated  petition  which  challenged 
regulations  implementing  Section  1 12  of  the  Clean  Air  Act.  The  appellants  were  General  Electric  and 
trade  associations  representing  the  mining  and  related  industries;  the  paper  manufacturing  industr>',  the 
chemical  manufacturing  industry  and  the  petroleum  industry  The  litigation  concerned  a  series  of 
nielmakings  designed  to  establish  what  a  “major  source”  is  for  terms  of  compliance  with  Section  1 12. 

^^toC4-4§505(a)(2).42U.S.C.A.  §7661d(aX2)  (1983-1995)  and 40  C.F.R.  §70,8  (1994).  See  also  supra  Part  lI.E. 

“  See  National  Mining  Association,  et,  al.  v.  United  States  Environmental  Protection  Agency,  ~  F3d.  — ,  1995  WL 
427894,  (D.C.  Circ.  1995)  hereafter  NMA  v.  EiPA. 

NMA  V.  EPA,  1995  W.,  427894  at  *  1 

”  See  57  Fed.  Reg.  31,756  (1992);  58  Fed.  Reg.  6.3,941  (1993);  58  Fed.  Reg.  42,760  (1993)  ami  59  Fed.  Reg.  12,408 
(1994)  cited  in  NIVIA  v.  EPA  at  *l-*2. 


154 


This  decision  will  be  significant  in  determining  who  is  subject  to  Subchapter  V  regulations,  and  thus 
who  must  obtain  a  pennit,  or  who  are  excluded  from  this  requirement  for  the  time  being,  under 
Subchapter  V.*'’ 

There  were  three  challenges  to  the  proposed  rulemaking;  first,  whether  total  emissions  from  an 
entire  plant  may  be  considered  in  determining  whether  a  plant  is  a  “major  source”  or  whether  “only 
those  emissions  from  equipment  in  similar  industrial  categories”*'^  should  be  considered  in  making  this 
detennination.  Second,  whether  “ftigitive  emissions”  should  be  considered  in  making  the  “major 
source”  detennination."**  Third,  whether  EPA  exceeded  its  authority  by  authorizing  the  creation  of 
synthetic  minors  only  through  the  establishment  of  “‘federally  enforceable  emission  controls  and 
limitations,”'*'’ 

EPA’s  proposed  definition  of  a  major  source  was  upheld  by  the  court.  It  found  that  EPA  could 
prohibit  the  balkanization  of  plants  into  different  sources  to  avoid  the  pennitting  process.  EPA  s 
inclusion  of  fugitive  emissions  in  the  calculating  total  emissions  was  also  upheld  as  a  reasonable 
interpretation  of  the  statute  by  the  agency.' ' 

EPA  did  not  fare  so  well  in  the  area  of  mandating  Federally'  enforceable  state  permit  programs 
as  the  only  legal  controls  in  detemnining  whether  a  source  is  not  a  “major"’  source.  The  court  did  not 
find  the  agency’s  arguments  compelling  that  there  be  the  creation  of  a  national  standard  in  this  area. 

[T]he  [1990]  amendments  do  create  a  national  substantive  standard,  namely  categories 

of  sources  (major  and  area)  and  corresponding  technological  compliance  measuies. 

By  no  means  does  that  suggest  that  Congress  necessarily  intended  for  state  emissions 

4()C.F.R.  §70.3(b){l)(1994). 

-'NMA  v.EPAat*2. 

^■Ud. 

^^'Id  at  *6. 

Id  at  *9. 
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controls  to  be  disregarded  in  determining  whether  a  source  is  classified  as  "major"  or 
"area"  under  that  national  standard.  Nor  did  Congress  mandate  that  EPA  assume  the 
administration  and  enforcement  of  all  governmental  effoits  at  emissions  limits.  If  such 
administration  and  enforcement  is  necessarv'  to  ensure  that  controls  are  effectir'e  in  the 
context  of  the  extant  regulatory  environment,  EPA  has  certainly  not  made  that  case 
and  has  not  indicated  how  that  consideration  supports  its  claim  that  its  interpretation 
of  the  statnte  is  reasonable."'^ 

The  court  upheld  EPA  by  stating  that  “EP  A's  definition  of  'major  source’  without  respect  to  source 
categories  or  two-digit  SIC  codes  is  reasonable,  as  is  its  requirement  that  fugitive  emissions  be  included 
in  a  source's  aggregate  emissions  in  determining  whether  the  source  is  major.  ’^^  The  court  then  granted 
the  petition  for  review  with  respect  to  the  use  of  state  controls,  that  were  not  federally  approved  in 
determining  whether  or  not  a  particular  source  was  to  be  included  in  ascertaining  its  particular  status. 


C.  The  Future 

The  permit  programs  under  Siibchapter  V,  w'hatever  their  approval  status  will  constantly  be 
undergoing  change.  The  litigation  over  Section  1 12  and  the  uncertainty  of  the  nilemaking  process  in 
this  area  mean  that  EPA,  the  States,  and  the  regulated  industries  will  have  to  cope  with  this  change. 
The  status  of  the  programs  for  Indian  countiy'  will  be  of  significance  in  an  ever  changing  political 


environment. 

The  issue  raised  in  Virginia^'^  as  to  standing,  and  the  constitutionality  of  compelling  change  in 
state  law's  still  must  be  resolved.  In  the  present  environment,  what  would  Congress  do  if  the  standing 
definition  envisioned  by  Virginia  were  authorized.  Clearly,  public  participation  in  the  permit  process 
would  be  limited.  If  the  use  of  sanctions  w  ere  deemed  to  be  "compulsion  ’  as  opposed  to  a  benefit  that 


Id  at  *14. 

See  supra  Part  VI. 
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could  be  declined,  and  EPA  lost  the  use  of  that  tool,  would  the  states  be  inclined  to  change  their  permit 
programs? 

The  cost  of  meeting  permit  requirements  for  some  facilities  will  no  doubt  be  huge.  The  fight  to 
limit  application  of  this  law  shows  that  the  stakes  are  high,  not  only  for  meeting  the  permit 
requirements  themselves,  but  for  controls  tliat  might  be  required  in  the  future.  The  litigation  that  has 
occurred  to  date^'^  in  this  area  could  foretell  future  problems.  Industry  will  use  the  regulatory  and 
litigation  process  to  avoid  permitting  if  possible.  How  will  industry"  try"  to  avoid  permitting 
requirements?  Possibilities  include  the  creation  of  synthetic  minor  sources  through  state  permitting 
programs.  If  EPA’s  desire  to  maintain  strict  Federal  control  through  Federally  enforceable  permit 
programs  is  not  upheld  by'  the  courts,  and  states  are  free  to  set  their  own  standards  in  these  areas,  then 
what  will  be  the  consequences  of  EPA’s  potential  inability  to  control  these  programs  ? 

EPA  has  only'  applied  the  regulations  in  this  area  to  “major  sources.  One  possibility  is  that 
EPA  could  then  use  its  authority  under  Subchapter  V  to  extend  the  Part  70  program  to  other  sources. 
Will  the  regulatory  burden  be  so  severe,  if  EPA  attempts  to  do  this,  that  it  creates  a  raft  of  public 
resistance  to  the  entire  program?  There  should  also  be  some  economic  analysis  of  the  impact  of  this 
program  some  time  in  tlie  future.  Inevitably,  the  permit  program  may  become  subject  to  scrutiny  if  the 
cost  of  counting  and  reporting  the  pollutants  becomes  so  excessive  that  it  impacts  employ'inent,  oi 
iiidustiy'  alleges  that  it  impacts  employment. 

WTien  the  final  rales  on  Section  112  implementation  are  issued,  if  ever,  then  all  of  the  states 
that  have  programs  which  have  been  revievred  by  EP A  and  granted  either  intei  im  or  lull  approval  will 
have  to  revisit  their  regulations  and  statutes  to  ensure  that  the  programs  are  in  compliance.  In  addition, 
EPA  will  have  to  quantify  the  definition  of  a  “Title  I  modification,”  and  review  the  affects  of  this 


•’*  See  supra  Part  VII.B. 
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definition  on  all  of  the  programs  that  EPA  has  already  acted  on.  EPA  will  have  to  determine  M'hen 
these  changes  will  become  effective,  and  will  no  doubt  have  to  give  the  states  time  to  react.  In  the 
present  political  environment,  how  complex  will  the  regulations  be,  and  how  long  will  it  take  to  litigate 
the  issues  generated  by  these  programs? 

Another  disturbing  potential  impact  of  this  program  is  the  potential  for  conflict  among  the 
states.  States  are  given  the  first  real  opportunitv  with  this  statute  to  use  the  air  pollution  permitting 
process  to  hinder  economic  improvement  in  adjoining  states.  This  ability  also  applies  to  the  public  at 
large,  through  the  expanded  citizens  involvement  provisions  in  the  statute.  This  statute  provides 
opportunities  to  those  who  would  like  to  prevent  development  or  industrial  expansion.  Is  it  possible 
that  these  provisions  could  effectively  create  so  many  obstacles,  costs,  and  other  hurdles,  that  industiy 
would  develop  outside  the  United  States,  where  practicable? 

The  permitting  program  should  be  monitored  by  Congress  and  EPA  to  insure  that  it  effectively 
and  fairly  spreads  the  costs  of  cleaning  the  air.  The  permitting  program,  especially  in  the  area  of 
Hazardous  Air  Pollutants,  still  needs  great  explanation.  EPA  has  almost  always  failed  to  meet 
statutorily  established  deadlines  for  the  promulgation  of  effective  regulations  in  this  area.  The  states 
have  had  to  change  their  laws  and  regulations  to  comply  with  both  the  statute  and  regulations 
implementing  Subchapter  V.  There  are  far  more  than  fifty  approaches  to  implementing  this  law  and 
the  sheer  variety  of  state  regulations  has  shown  that  coping  with  this  law  will  not  be  easy.  Would  a 
model  rule  make  implementation  of  Subchapter  V  easier  for  the  states,  industiy,  the  public  and  EPA? 

Only  time  will  tell  if  this  program  is  working  as  intended. 
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